Case 1 :06 


l-cv-00265- 


CKK Document 30-3 Filed 04/12/2006 Page 1 of 76 


Doc. 
Number 


Date 


Description 


Starting 

Bates 
Nnmber 


1 


3/5/70 


Executive Order 1 1514, Protection and F.nhancement of 
Environmental Quality 


AROOOl 
(lb.4) 


2 


11/28/78 


Council on Environmental Quality's National 
Environmental Policy Act Regulations, 40 C.F.R. Parts 
1500-1508 


AR0004 
(lb.4) 


3 


5/1/79 


U.S. Department of Agriculture, National Environmental 
Policy Act, Proposed Policies and Procedures; Proposed 
Rule (44 FR 25606) 


AR0057 

(lb.4) 


4 


7/30/79 


U.S. Department of Agriculture, National Environmental 
Policy Act, Proposed Policies and Procedures; Final Rule 

(44 FR 44802) 


AR0060 
(lb.4) 


5 


9/27/82 


U.S. Department of Agriculture, Revision of National 
Environmental Policy Act Policies and Procedures- 
Notice of Proposed Rulemaking (47 FR 42364) 


AR0062 
(lb.4) 


6 


3/18/83 


U.S. DepaiUuent of Agriculture, National Environmental 
Policy Act, Policies and Procedures; Final Rule (48 FR 
1 1403) 


AR0064 
(lb.4) 


7 


7/28/83 


Council on Environmental Quality Guidance Regarding 
NEPA Regulations (48 FR 34263) 


AR0066 
(lb.4) 


S 


12/22/95 


U.S. Depaitinent of Agriculture, Departmental 
Proceedings, Judicial Proceedrags, and NEPA Policy; 
Final Rule (60 FR 66479) 


AR0072 
(lb.4) 



Executive Order 1 1514 



. Case 1 :06-cv-00265-CKK Document 30-3 Filed 04/1 2/2006 Page 2 of lE^^^ ^ "^ ^ 
Executive Order No. 1 1514. Protection and Enk^cement of Environmental Qnality 

By virtue of the authority vested in me as President of the United States anH ,„ fi^i, 

pun,ose attd policy of the National Enviromnental Poi^ AcTrf lIS^^c ST^,' ,1"' 

approved January 1,1970), it is ordered as follows: <" i»^("iBacl.^w No. 91-190, 

leading this national e ffoJl ^ ^' "^ *' CY^^^rm^ shall advise and assist the President in 

^StT/srs:iSSs?:tS-^kT^^^^^^^^^^ 

protect and enhance enviroLenW auXT,T i,^f ™ "^ ""^"'"P ""S™^ '""' '"'=^=™=^ '" 
such activities. Heads of agrclSfsScS ^^X^^^ZTS^^S^^ *^-«™^ "^ 
canymg out their activities as fltey affect tile quality of theCr^tS." * '^ "" 

interested pa^ie ^Z^T^Fl^^^Z T""""""*^ ^P^' " ""^^ "> <''"»™ ^^ ™ws of 
and shall provide the publk ^thSe™ nf^™ 7''»"f TP^"*"* P"™"" f" ?"''"'= ^^^l^, 
action. F^eral agenciefsSsolco^a^ S^te^ r"„ "i ""* "*™'''r "" ^"^^'^^ «"^ »f 
infotntins the puf Uc co„centin;ScSSC"S,t STorS'4ri:„r^'^ '" 

appropriate. ' ""'' """■'='P'J>"es, mshtotions, and other entities, as 

deficiencies or inconsiftencrS SSt^Slf^lr""'' '".."^ '" "'™«*'^ '"^ 
provisions of the Act. A report on this review ^d the J^^ "^omphance w,th the pmposes and 
measures to be proposed to the P?eSdm7»!I^l coirective actons taken or plamted, including such 

confonnance ™J .''he iX^rra^d1,redt sTf^Acti^lt^^^^^^ 

Environmental Quality not later than September 1 , 1 970. provided to the Council on 

'StS^lTX^rofl^tT' """^' ^^^"^^^' "' ^^^^^^^^^ -* ^^-- ^f other governments 
(0 Proceed, in coordmation with other agencies, with actions required by section 1 02 of the Act. 

(g) In cairying out their responsibilities under the Act and ih\^ OrH^. .^ i -.i. , 

hy the Council except where such comphance llm::it:2^;:T2:;^^1:^^^^^ '^"'^ 

AROOOl 

http://www.afTpa.hq.af.mil/handboofc^asis/eo/eol 1514 htm 
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[SEC. 2(g) added by Executive Order 11991.1 

S: '■ "'^•""'•"^ "fCo-nca on Ennronm^l n,.„U..j^ Comcfl on Envi^mnartal Quality 
objectives which ^"t tt^q^TS^ ^^ ™X' ?°;^ •" ^.^--l"*^™' "f "to 



Sl'r^'i^nik'SSJct^ '° '= ^-^'"P""^' P"'«' "-^^ " -f— on issues of 

s„srrant.t;tpTrpricTS™™^^^ « •- --- ™™'^ 

and (3) to detennine ie efflct ™ S wZ rfi^^LT "'"'"P"?^ P."'"*'^ »" P^vate action., 

cuiveness ot programs of protecting and enhancing environmental quality. 

(f) Coordinate Federal programs related to environmental quality. 

(« uTcTsMtt %lt^'"'^^f'"'"\^°^ *' ""Pl^^^tation of the procedural provisions of the Ac, 

impact statement process more usefcl ta dS^ct; t w'"t>e designed to make the environment 

the'accumulation of ex'L^^s bTcWo^d ZTnlrierT^f' ^''^'-^ *" f^ '•*=™'* '^ 
environmental issues and altematives S «rf I 'rln,? ^P""^'^ «>' "^ to focus on real 

the point, and supported by Sere thlt LT. I'S ""^1"^™™'^ "^ ""= ''•'^' <^'-=^. »°<1 to 
The Co^eil *allLlude TStgu£^^^^ "^-^ environmental analyses, 

impact statements, and (2) for the feferiaUo fe cl^il if "^ „ ^i^ r"^^""" of enviromnental 
implementation of the ^L.T^^^:ZxV^li^^''^T, T^T. """^'^ *' 
Clean Air Act. as amended, for the CounC's rec::^:^:^'^^^^^^.^^^" "^ "'^ 

[SEC. 3(h) revised by Executive Order 1 1991.] 



sponsibilities under the Act. 



t l^ol ttr^^'"* " ''-'^''^ '^' ^"^^ Enviromnental Quality Report provided for In section 

AR0002 

http://www.afipa.hq.afmil^andbook/basis/eo/eoll514.htm ,/oo/o.... 
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SEC. 4. Amendments of E.O. 1 1472. 
RICHARD NIXON 
The White House 
March 5, 1 970 
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PART 1500-PURPOSE, POLICY, AND MANDATE 



Sec. 1500.1 Pur pose. 

1500.2 Policy . 

1500.3 Mandatfi 

1500.4 Reducing paperwnrit 

1500.5 Reducing delay 

1500.6 Agency 31 ithnrity 

Authority: NEPA, the Environmental Quality Improvement Act of 1970 as 
r^"S^2 S? y,i-^- ^^^^ ^* ^^^■'- ««^- 309 of the Clean Air Act as 

ITi'i1l*i%'^; ]l^T" ^■''■'' '''• ^"- '' ' '''' '^ ^^^"^^^ 'y 

Source: 43 FR 55990, Nov. 28. 1978, unless otherwise noted. 
Sec. 1500.1 Purpose. 

(a) TTie National Environmental Policy Act (NEPA) is our basic 
national charter for protection of the environment. It establishes 
pohcy, sets goals (section 101), and provides means (section 102) for 
carrying out the policy. Section 102(2) contains "actlon-forcina- 
provisions to make sure Ihat federal agencies act according to the 

eSion"lolff T^ ^''- ■^'^^.^^9^'^^!°"^ ff^at follow implement 
section 102(2). Their purpose is to tell federal agencies what thev 

must do to comply with the procedures and achieve the goals of the 
Act. -me President, the federal agencies, and the courts share 
responsibility for enforcing the Act so as to achieve the substantive 
requirements of section 101 . «»iiuve 

(b) NEf=>A procedures must insure that environmental information is 
avaiiab e to public officials and citizens before decisions are maSe 
Arn.?r!S'f ^'^'.^r ^'^.t^l^en. The infomiation must be of high quality 
Accurate scientific analysis, expert agency comments, and public 
scrutiny are essential to implementing NEPA. Most important NEPA 
documents must concentrate on the issues that are truly significant to 
the action in question, rather than amassing needless detail. 

(c) Ultimately, of course, it is not better documents but better 
decisions that count. NEPA's purpose is not to generate papen«rork- 
even excellent paperwork-but to foster excellent action The NEPA 
process is intended (o help public officials make decisions that are 
based on understanding of environmental consequences and take 
actions that protect, restore, and enhance the environment. These 
regulations provide the direction to achieve this purpose 



Sec. 1500.2 Policy. 

Federal agencies shall to the fullest extent possible: 

S'fil* ?^-'i^'/cf f ^'"^"'^fsr the policies, regulations, and public laws 

A J .nH ^ ?h ^*^' '? f ^°^d^"^ ^fth the policies set fo!lh in the 
Act ana in these regulations, 



http://ceq.eh.doe.gov/nepa/regs/ceq/I500.htm 
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(b) mplement procedures to make the NEPA process more useful to 
decisionmakere and the public; to reduce paperwork and the 
accumulation of extraneous background data; and to emphasize real 
environmental issues and alternatives. Environmental Impact 
statements shail be concise, ciear, and to the point and shall be 

en?Klnt^r'r ^^ *'^* ^9^"^'^^ h^^« "^-de the neissa^" 

environmental analyses. ' 

(c) Integrate the requirements of NEPA with other planning and 
environmental review procedures required by law or by agen^ 

SSeiy'* '" """^ ''°'''"''' ''" concurrently ,^.SS 

SertX^Sr'tS''"?*^ P"^"'^ involvement in decisions which 
affect the quality of the human environment. 

l?fl™r^^® ^^^^ P™**^^ *° ''='^"*^ 3"d assess the reasonable 
ajematrves to proposed actions that will avoid or minimize adverse 
effects of these actions upon the quality of the human environment 

Act^a^d^oK^^^^^^^ means consistent with the requirements of the 
Act and other essential considerations of national policy, to restore 
and enhance the quality of the human environment and avoid or 

quality of the human environment. 



Sec. 1500.3 Mandate. 

Parts 1500 through 1508 of this title provide regulations apolicable to and 
X^l'^^f r^'^' '^'"^'"^ f"^^ i-Plementing the pSSl^rovis^ons 

are issued pursuant to NEPA. the Environmental Quality Improvement Act 

rpacrsSel^ -^^^^ *° '^'- ''°^^^^*^> (environmental 

Th™! M- ^ regulations apply to the whole of section 102(21 

I whnE in r/ ° '^^ '^^*. ^"^ °^ '^^^^ regulations must be read togethe as 
rnu^Hv °/'^^' *°,""^P'y w'th the spirit and letter of the law. It is the 

r.nM^ ■ ' '"*^?°" ^^!: J'^''^'^' ^^"'^^ °f 39^"^ compliance with these 

innh i ? H " ; °^ ^?^ "'^'^^ ^ ^"^' ""^'"9 Of "o Significant Impact (when 

S w!ii rptni?-'''" '^'"" S "'="°" "*^"^""9 '^^ environment), or takes Son 
hf ^i f '"■ '^^.Psrable injury. Furthermore, it is the Council's intention 

cause"Sl"°''''" °' ^'^^^ ^'^"'^"°"^ "°* 9ive rise to any indepentnt 



Sec. 1500.4 Reducing paperwork. 

Agencies shall reduce excessive papenA/ork by: 

S 50?2fcfrh J m Jr^'^ of environmental impact statements (Sec. 
1502.2(c)), by means such as setting appropriate page limits (Sec 

http://ceq.eh.doe.gov/nepa/regs/ceq/1500.htm 
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(b) Preparing analytic rattier than encyclopedic environmental impact 
statements (Sec. 1502.2fa)). 



fl?o?Kf '"^ °"'^ ^"^^ '^^"®^ °*^^^ tfis" significant ones (Sec 
(d^)Wnting environmental impact statements in plain language (Sec. 

& "^^I'S^m ^'®^'' ^°"^^* ^°'" environmental impact statements 

(0 Empliasizing the portions of the environmental impact statement 
.fn-fH^.y^^!."' t° decisionmakers and the public (Sees. 1502.14 and 
.5„„ P ^"^ reducing emphasis on bacltground material (Sec 

1502.16). 

(g) Using the scoping process, not only to identify significant 
envircnmerital issues deserving of study, but also to deemphasize 
insigmncant issues, narrowing the scope of the environmental impact 
statement process accordingly (Sec. 1501.7). 

(h) Summarizing the environmental impact statement (Sec 1502 12) 
and circulating the summary instead of the entire environmental " 
impact statement if the latter is unusually long (Sec. 1502.19).' 

(i) Using program, policy, or plan environmental impact statements 
and tiering from statements of broad scope to those of nan-ower 
1 50?4 and"l502 20?^^^'"''^ discussions of the same issues (Sees. 

(i) Incorporating by reference (Sec. 1502.21), 

(k) Integrating NEPA requirements with other environmental review 
and consultation requirements (Sec. 1502.25). 

?* w3"'^!"^ comments to be as specific as possible (Sec 1503 3) 
(m) Attaching and circulating only changes to the draft environmental 
rrripact statement, rather than rewriting and circulating the entire 
statement when changes are minor (Sec. 1 503.4(c)). 

(n) Eliminating duplication with State and local procedures by 
providing for joint preparation (Sec. 1506.2), and with other Federal 
procedures, by providing that an agency may adopt appropriate 
environmental documents prepared by another agency (Sec. 

1 506 4)"^'"'"^ environmental documents with other documents (Sec. 

(p) Using categorical exclusions to define categories of actions which 
do not individually or cumulatively have a significant effect on the 
human environment and which are therefore exempt from 
requirements to prepare an environmental impact statement (Sec 
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{q) Using a finding of no significant impact when an action not 
otiienvise excluded will not have a signrficant effect on the human 
environment and is therefore exempt from requirements to prepare 
an environmental impact statement (Sec. 1508.13). 

[43 FR 55990, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979] 

Sec. 1500.5 Reducing delay. 
Agencies shall reduce delay by: 

(a) Integrating the NEPA process into early planning (Sec. 1501.2). 

(b) Emphasizing interagency cooperation before the environmental 
impact statement is prepared, rather than submission of adversary 
comments on a completed document (Sec. 1 501 .6). 

SUi'? k"/'"^ ^^ ®*'" ^"'^ ^^^ resolution of lead agency disputes (Sec. 

(d) Using the scoping process for an early identification of what are 
and what are not the real Issues (Sec. 1501.7). 

(e) Establishing appropriate time limits for the environmental impact 
statement process (Sees. 1501 .7(b)(2) and 1 501 .8). 

Sf'T^ni'l.^"'''™"'^®"*^' '"^P^^ statements early in the process 

(g) Integrating NEPA requirements with other environmental review 
and consultation requirements (Sec. 1502.25). 

(h) Eliminating duplication with State and local procedures by 
providing for joint preparation (Sec. 1506.2) and with other Federal 
procedures by providing that an agency may adopt appropriate 
environmental documents prepared by another agency {Sec 
1506.3). 

l'l£??^'''"'"^ environmental documents with other documents (Sec 
1506.4). 

1 506 8)^ accelerated procedures for proposals for legislation (Sec. 

(k) Using categorical exclusions to define categories of actions which 
do not individually or cumulatively have a significant effect on the 
human environment (Sec, 1508.4) and which are therefore exempt 
rrom requirements to prepare an environmental impact statement 

(I) Using a finding of no significant impact when an action not 
othenwise excluded will not have a significant effect on the human 
environment (Sec. 1508.13) and is therefore exempt from 
requirements to prepare an environmental impact statement. 
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Sec. 1500.6 Agency authority. 

Each agency shall interpret the provisions of the Act as a supplement to its 
existing authonty and as a mandate to view trad itional policies and missions 
in the light of the Act's national environmental objectives. Agencies shall 
review their policies, procedures, and regulations accordingly and revise 
them as necessary to insure full compliance with the purposes and 
provisions of the Act. TTie phrase to the fullest extent possible" in section 
102 means that each agency of the Federal Government shall comply with 
that section unless existing law applicable to the agency's operations 
expressly prohibits or makes compliance impossible 



Back to Table of HnntPntg 
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PART 1501 -N EPA AND AGENCY PLANNING 



Sec. 1501.1 Purp nss 

1501 .2 Apply NEPA early in thp l^r^^r^<.<. 

15013 When to prepare an environmRntgi assessment 

f:..!! f "^^^^^^ ^" prepare an en vironmental im pact statement 

1501.5 Le ad agencies " 

1501.6 Cooperating agendes 

1501.7 Sco ping. 

1501.8 Time limits 

Source: 43 FR 55992, Nov. 29. 1978, unless otherwise noted. 
Sec. 1501.1 Purpose. 

The purposes of this part include: 

(a) Integrating the NEPA process into early planning to insure 
appropriate consideration of NEPA's policies and to eliminate delay. 

(b) Emphasizing cooperative consultation among agencies before the 
environmental impact statement is prepared rather ttian submission 
of adversary comments on a completed document. 

(c) Providing for the swift and fair resolution of lead agency disputes. 

(d) Identifying at an eariy stage the significant environmental issues 
deserving of study and deemphasizing insignificant issues, narrowing 
the scope of the environmental impact statement accordingly. 

(e) Providing a mechanism for putting appropriate time limits on the 
environmental impact statement process. 



Sec. 1501.2 Apply NEPA early in the process. 

Agencies shall integrate the NEPA process with other planning at the 
earliest possible time to insure that planning and decisions reflect 
environmental values, to avoid delays later in the process, and to head off 
potential conflicts. Each agency shall: uiuneaaoir 

(a) Comply with the mandate of section 102(2)(A) to "utilize a 
systematic, interdisciplinary approach which will insure the integrated 
use of the natural and social sciences and the environmental design 
arts in planning and in decisionmaking which may have an impact on 
man s environment." as specified by Sec. 1 507.2 

Jb) Identify environmental effects and values in adequate detail so 
they can be compared to economic and technical analyses. 
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Environmental documents and appropriate analyses shall be 
circulated and reviewed at the same time as other planning 
documents. 

(c) Study, develop, and describe appropriate alternatives to 
rocommended courses of action in any proposal which involves 
unrosolved conflicts concerning alternative uses of available 
resources as provided by section 102(2)(E) of the Act, 

(d) Provide for cases wtiere actions are planned by private applicants 
or other non-Federal entities before Federal involvement so that: 

1 , Policies or designated staff are available to advise potential 
applicants of studies or other infomnation fbreseeably required 
for later Federal action. 

2, The Federal agency consults eariy with appropriate State and 
local agencies and Indian tribes and with interested private 
persons and organizations when its own involvement is 
reasonably foreseeable. 

3, The Federal agency commences its NEPA process at the 
eariiest possible time. 



Sec. 1501-3 When to prepare an environmental assessment 

(a) Agencies shall prepare an environmental assessment (Sec. 
1508.9) when necessary under the procedures adopted by individual 
agencies to supplement these regulations as described in Sec 

1 507.3. An assessment is not necessary If the agency has decided to 
prepare an environmental impact statement. 

(b) Agencies may prepare an environmental assessment on any 
action at any time in order to assist agency planning and 
decisionmaking. 



Sec- 1501,4 Whether to prepare an environmental impact statement. 

In determining whether to preparo an environmental impact statement the 
Federal agency shall: 

(a) Determine under its procedures supplementing these regulations 
(described in Sec. 1507.3) whether the proposal is one which: 

1 . Normally requires an environmental impact statement, or 

2. Normally does not require either an environmental impact 
statement or an environmental assessment (categorical 
exclusion). 

(b) If the proposed action is not covered by paragraph (a) of this 
section, prepare an environmental assessment (Sec. 1508.9). The 
agency shall involve environmental agencies, applicants and the 
public, to the extent practicable, in preparing assessments required 
by Sec. 1508.9(a)(1). 
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(c) Based on the environmental assessment make fts detemiination 
whether to prepare an environmental impact statement. 

(d) Commence the scoping process (Sec, 1 501 7). if the agency will 
prepare an environmental impact statement. 

(e) Prepare a finding of no significant impact (Sec. 1508.13), if the 
agency determines on the basis of the environmental assessment not 
to prepare a statement. 



1 



TTie agency shall make the finding of no significant impact 
available to the affected public as specified in Sec, 1 506.6. 

certain iimited circumslances, which the agency may cover in 
its procedures under Sec. 1 507,3, the agency shali make the 
finding of no significant impact available for public review 
(inciuding State and areawide clearinghouses) for 30 days 
before the agency makes its final determination whether to 
prepare an environmental impact statement and before the 
action may begin. The circumstances are: 

(i) TTie proposed action is, or is closely similar to, one 
which nonnaliy requires the preparation of an 
environmental impact statement under the procedures 
adopted by the agency pursuant to Sec. 1507.3, or 



The nature of the proposed action is one without 
precedent. 



Sec. 1501.5 Lead agencies. 

(a) A iead agency shall supervise the preparation of an 
environmental impact statement if more than one Federal agency 
either: 



1 Proposes or is involved in the same action; or 

2. Is involved in a group of actions directly related to each other 
because of their functional interdependence or geographical 
proximity, 

(b) Federal, State, or local agencies, including at least one Federal 
agency, may act as joint lead agencies to prepare an environmental 
impact statement (Sec, 1506.2), 

(c) If an action falls within the provisions of paragraph (a) of this 
section the potential lead agencies shall detemiine by ietter or 
memorandum which agency shall be the lead agency and which shall 
be cooperating agencies. The agencies shall resolve the lead agency 
question so as not to cause delay. If there is disagreement among 
the agencies, the following factors (which are listed in order of 
descending importance) shall determine lead agency designation- 



1. 
2 
3, 



Magnitude of agenc/s involvement. 

Project approval/disapproval authority. 

Expertise concerning the action's environmental effects. 



AROOOll 
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4. Duralion of agency's involvement. 

5. Sequence of agency's involvement, 

(d) Any Federal agency, or any State or local agency or private 
person substantially affected by ttie absence of lead agency 
designation, may make a written request to ttie potential lead 
agencies that a lead agency be designated. 

(e) If Federal agencies are unable to agree on which agency will be 
ttie lead agency or if the procedure described in paragrapti (c) of ttiis 
section tias not resulted within 45 days in a lead agency designation, 
any of the agencies or persons concerned may file a request with the 
Council asking it to determine which Federal agency shall be the lead 
agency. A copy of the request shall be transmitted to each potential 
lead agency. The request shall consist of: 



1, 
2. 



A precise description of the nature and extent of the proposed 
action, 

A detailed statement of why each potential lead agency should 
or should not be the lead agency under the criteria specified in 
paragraph (c) of this section. 



Cf) A response may be filed by any potential lead agency concerned 
Within 20 days after a request is filed with the Council, The Council 
shall detenmine as soon as possible but not later than 20 days after 
receiving the request and all responses to It which Federal agency 
shall be the lead agency and which other Federal agencies shall be 
cooperating agencies, 

[43 FR 55992, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979] 



Sec. 1501,6 Cooperating agencies. 

The purpose of this section is to emphasize agency cooperation eariy in the 
NEPA process. Upon request of the lead agency, any other Federal agency 
which has jurisdiction by law shall be a cooperating agency. In addition any 
other Federal agency which has special expertise with respect to any 
environmental issue, which should be addressed in the statement may be a 
cooperating agency upon request of the lead agency. An agency may 
request the lead agency to designate it a cooperating agency, 

(a) The lead agency shall: 



1 



2. 



Request the participation of each cooperating agency in the 
NEPA process at the earliest possible time. 
Use the environmental analysis and proposals of cooperating 
agencies with jurisdiction by law or special expertise, to the 
maximum extent possible consistent with its responsibility as 
lead agency. 

Meet with a cooperating agency at the latter^s request. 



(b) Each cooperating agency shall: 



1. 
2. 

3. 



Participate in the NEPA process at the eariiest possible time. 
Participate in the scoping process (described below in Sec 
1501.7). 

Assume on request of the lead agency responsibility for 



AR00012 



http://ceq,eh,doe.gov/nepa/regs/ceq/150Lhtm 



5/17/2005 



CEQ" Regulation 1501 

Case 1 :06-cv-00265-CKK 



Document 30-3 Filed 04/1 2/2006 Page 1 4 of 



^gge5of7 



4. 
5. 



developing infbnmation and preparing environmental analyses 
including portions of the environmental impact statement 
concerning wfiich the cooperating agency tias special 
expertise. 

Make available staff support at the lead agency's request to 
enhance the latter's Inlerdrsciplinary capability. 
Nonmaliy use Its own funds. TTie lead agency shall, to the 
extent available funds pemiit, fund those major activities or 
analyses it requests from cooperating agencies. Potential lead 
agencies shall include such funding requirements in their 
budget requests. 



(c) A cooperating agency may in response to a lead agency's request 
for assistance In preparing the environmental impact statement 
(described in paragraph (b){3), (4), or (5) of this section) reply that 
other program commitments preclude any involvement or the degree 
of involvement requested In the action that is the subject of the 
environmental Impact statement. A copy of this reply shall be 
submitted to the Council. 



Sec, 1501.7 Scoping. There shall be an early and open process for 
determining the scope of issues to be addressed and for identifying the 
significant issues related to a proposed action. This process shall be termed 
scoping. As soon as practicable after its decision to prepare an 
environmental Impact statement and before the scoping process the lead 
agency shall publish a notice of intent (Sea 1508,22) in the Federal 
Register except as provided in Sec, 1507,3(e). 

(a) As part of the scoping process the lead agency shall: 



1 



5. 



Invite the participation of affected Federal, State, and local 
agencies, any affected Indian tribe, the proponent of the 
action, and other interested persons (including those who 
might not be in accord with the action on environmental 
grounds), unless there is a limited exception under Sec, 
1507.3(c). An agency may give notice in accordance with Sec 
1506.6. 

Determine the scope (Sec. 1508.25) and the significant issues 
to be analyzed in depth in the environmental impact 
statement. 

Identify and eliminate from detailed study the issues which are 
not significant or which have been covered by prior 
environmental review (Sec, 1506,3), narrowing the discussion 
of these issues in the statement to a brief presentation of why 
they will not have a significant effect on the human 
environment or providing a reference to their coverage 
elsewhere. 

Allocate assignments for preparation of the environmental 
impact statement among the lead and cooperating agencies, 

with the lead agency retaining responsibility for the statement. 
Indicate any public environmental assessments and other 
environmental impact statements which are being or will be 
prepared that are related to but are not part of the scope of the 
impact statement under consideration. 
Identify other environmental review and consultation 
requirements so the lead and cooperating agencies may 
prepare other required analyses and studies concun-ently with 
and integrated with, the environmental impact statement as 
provided in Sec. 1 502.25. 
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7. Indicate the relationship between the timing of the preparation 
of environmental analyses and the agency's tentative planning 
and decisionmaking schedule, 

(b) As part of the scoping process the lead agency may: 

1 , Set page limits on environmental documents (Sec 1502 7) 

2. Set time limits (Sec. 15018). 

3, Adopt procedures under Sec. 1507.3 to combine its 
environmental assessment process with its scoping process. 

4. Hold an early scoping meeting or meetings which may be 
integrated with any other early planning meeting the agency 
has. Such a scoping meeting will often be appropriate when 
the impacts of a particular action are confined to specific sites. 

(c) An agency shall revise the determinations made under 
paragraphs (a) and (b) of this section if substantial changes are 
made later in the proposed action, or if significant new circumstances 

or information arise which bear on the proposal or its impacts. 

Sec- 1501,8 Time limits. 

Although the Council has decided that prescribed universal time limits for 
the entire NEPA process are too inflexible, Federal agencies are 
encouraged to set time limits appropriate to Individual actions (consistent 
with the time intervals required by Sec. 1506.10), When multiple agencies 
are involved the reference to agency below means lead agency. 

(a) The agency shall set time limits if an applicant for the proposed 

actron requests them: Provided, That the limits are consistent with 

the purposes of NEPA and other essential considerations of national 
policy. 

(b) The agency may: 

1 Consider the following factors in determining time limits: 

(i) Potential for environmental harm. 

(ii) Size of the proposed action. 

(Hi) State of the art of analytic techniques. 

(iv) Degree of public need for the proposed action, 

including the consequences of delay. 

(v) Number of persons and agencies affected. 

(vi) Degree to which relevant information is known and 

if not known the time required for obtaining it. 

(vil) Degree to which the action is controversial. 

(viii) Other time limits imposed on the agency by law, 

regulations, or executive order 

2. Set overall time limits or limits for each constituent part of the 
NEPA process, which may include: 

(i) Decision on whether to prepare an environmental 
impact statement (if not already decided), 
(ri) Determination of the scope of the environmental 
impact statement. 

Preparation of the draft environmental impact AR00014 
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statement. 

(iv) Review of any comments on the draft environmental 

impact statement from the public and agencies, 

(v) Preparation of the final environmental Impact 

statement. 

(vi) Review of any comments on the final envfronmentai 
impact statement, 

(vii) Decision on the action based In part on the 
environmental impact statement. 

3. Designate a person (such as the project manager or a person 
in the agency's office with NEPA responsibilities) to expedite 
the NEPA process, 

(c) State or local agencies or members of the public may request a 
Federai Agency to set time limits. 
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PART 1502-ENVIRONMENTAL IMPACT STATEMENT 



Sec, 1502.1 Purpose. 

1502.2 Implementation. 

1502.3 Statu tory requirements for statements. 

1502.4 Major Federal actions requiring the prep aration of 

environmental impact statements. 

1502.5 Timing. 

1502.6 interdisciplinary pre paration. 

1502.7 Page limits. 

1502.8 Writing. 

1502.9 Draft, final, and supplemental statements. 

1502.10 Recommended fomiat 

1502.11 Cover sheet. 

1502.12 Summary. 

1502.13 Purp o se and need. 

1502.14 Alte rnatives including the proposed action. 

1502.15 Affected environment 

1502.16 Environmental conseq uences 

1502.17 List of preparers 

1502.18 Apoendr^f 

1502.1 9 Circulation of the environmental impact statemen t 

1502.20 Tierinqy '- 
' 1502.21 Incorporation by reference 

1502.22 Inco mplete or unavailable information 

1502.23 Cost-benefit analysis 

1502.24 Meth odology and scientific accuracy. 

1502.25 Environmental revi ew and consultation req uirement.^ 



Authority: NEPA, the Environmental Quality Improvement Act of 1 970 as 
amended (42 U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act as * 

Source: 43 FR 55994, Nov. 29, 1978, unless otherwise noted. 

Sec. 1502.1 Purpose. 

The primary purpose of an environmental impact statement is to serve as an 
action-forcing device to insure that the policies and goals defined in the Act 
are infused into the ongoing programs and actions of the Federal 
Government. It shall provide full and fair discussion of significant 
environmental impacts and shall inform decisionmakers and the public of 
the reasonable alternatives which would avoid or minimize adverse impacts 
or enhance the quality of the human environment. Agencies shall focus on 
significant environmental issues and alternatives and shall reduce 
paperwork and the accumulation of extraneous background dala 
Statements shall be concise, clear, and to the point, and shall be'supporfed 
by evidence that the agency has made (he necessary environmental 
analyses. An environmental impact statement is more than a disclosure 
document. It shall be used by Federal officials in conjunction with other 
relevant material to plan actions and make decisions 
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Sec. 1502.2 Implementation. 

To achieve the purposes set forth in Sec. 1502.1 agencies shall prepare 
environmental impact statements in the following manner: 

(a) Environmental impact statements shall be analytic rather than 
encyclopedic. 

(b) Impacts shall be discussed in proportion to their significance. 
There shall be only brief discussion of other than significant Issues. 
As in a finding of no significant impact, there should be only enough 
discussion to show why more study is not warranted, 

(c) Environmental impact statements shall be kept concise and shall 
be no longer than absolutely necessary to comply with NEPA and 
with these regulations. Length should vary first with potential 

environmental problems and then with project size, 

(d) Environmental impact statements shall state how alternatives 
considered in ft and decisions based on it will or will not achieve the 
requirements of sections 101 and 102(1) of the Act and other 
environmental laws and policies, 

(e) The range of alternatives discussed in environmental Impact 
statements shall encompass those to be considered by the ultimate 
agency decisionmaker. 

(f) Agencies shall not commit resources prejudicing selection of 
alternatives before making a final decision (Sec, 1506,1). 

(g) Environmental impact statements shall serve as the means of 
assessing the environmental impact of proposed agency actions, 
rather than justifying decisions already made. 

Sec- 1502.3 Statutory requirements for statements. 

/^ required by sec. 102(2)(C) of NEPA environmental impact statements 
(Sec. 1 508.1 1 ) are to be included in every recommendation or report. 

On proposals (Sec, 1508,23). 

For legislation and (Sec. 1508,17). 

Other major Federal actions (Sec. 1503,18). 

Significantly (Sec. 1508.27)- 

Affecting (Sees. 1508.3. 1508.8), 

The quality of the human environment (Sec. 1508.14). 

Sec. 1502.4 Major Federal actions requiring the preparation of 
environmentaj impact statements, 

(a) Agencies shall make sure the proposal which is the subject of an 
environmental impact statement is properly defined. Agencies shall 
use the criteria for scope (Sec, 1 508.25) to determine which proposal 
(s) shall be the subject of a particular statement. Proposals or parts 
of proposals which are related to each other closely enough to be in 
effect, a single course of action shall be evaluated in a single impact 
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statement. 

(b) Environmental impact statements may be prepared, and are 
sometimes required, for broad Federal actions such as the adoption 
of new agency programs or regulations fSea 1 508 18). Agencies 
shall prepare statements on broad actions so that they are relevant to 
policy and are timed to coincide with meaningful points in agency 
planning and decisionmaking. 

(c) When preparing statements on broad actions (including proposals 
by more than one agency), agencies may find It useful to evaluate 
Ihe proposal(s) in one of the following ways: 

1 . Geographically, including actions occurring in the same 
general location, such as body of water, region, or 
metropolitan area. 

2. Generically, including actions which have relevant similarities, 
such as common timing, impacts, alternatives, methods of 
Implementation, media, or subject matter. 

3. By stage of technological development including federal or 
federally assisted research, development or demonstration 
programs for new technologies which, if applied, could 
significantly affect the quality of the human environment. 
Statements shall be prepared on such programs and shall be 
available before the program has reached a stage of 
investment or commitment to implementation likely to 
determine subsequent development or restrict later 
altematives, 

(d) Agencies shall as appropriate employ scoping (Sec 1501 7) 
tiering (Sec. 1502.20), and other methods listed in Sees, 1500.4 and 
1 500.5 to relate broad and narrow actions and to avoid duplication 
and delay. 



Sec- 1502.5 Timing, 

An agency shall commence preparation of an environmental impact 
statement as dose as possible to the time the agency is developing or is 
presented with a proposal {Sec. 1508,23) so that preparation can be 
completed in time for the final statement to be Included in any 
recommendation or report on the proposal. The statement shall be prepared 
early enough so that it can serve practically as an important contribution to 
the decisionmaking process and will not be used to rationalize or justify 
deasions already made (Sees. 1500.2(cX 1501.2, and 1502 2) For 
instance: 

(a) For projects directly undertaken by Federal agencies the 
environmental impact statement shall be prepared at the feasibility 
analysis (go-no go) stage and may be supplemented at a later staqe 
if necessary. ^ 

(b) For applications to the agency appropriate environmental 
assessments or statements shall be commenced no later than 
immediately after the application is received. Federal agencies are 
encouraged to begin preparation of such assessments or statements 
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earlier, preferably jointly with applicabi^ State or local agencies. 

(c) For adjudication, the final environmental impact statement shall 
normally precede the final staff recommendation and that portion of 
the public hearing related to the impact study. In appropriate 
circumstances the statement may follow preliminary hearings 
designed to gather information for use in the statements. 

(d) For informal rulemaking the draft environmental impact statement 
shall normally accompany the proposed rule. 



Sec. 1502.6 Interdisciplinary preparation. 

Environmentai impact statements shall be prepared using an inter- 
disciplinary approach which will insure the Integrated use of the natural and 
social sciences and the environmental design arts (section 1 02(2)(A) of the 
Act). TTie disciplines of the preparers shall be appropriate to the scope and 
issues identified in the scoping process (Sec. 15017). 



Sec, 1502.7 Page limits- 

The text of final environmental impact statements (e.g., paragraphs (d) 
through (g) of Sec. 1502.10) shall nomially be less than 150 pages and for 
proposals of unusual scope or complexity shall normally be less than 300 
pages. 



Sec. 1502.8 Writing. 

Environmental impact statements shall be written in plain language and may 
use appropriate graphics so that decisionmakers and the public can readily 
understand them. Agencies should employ writers of clear prose or editors 
to write, review, or edit statements, which will be based upon the analysis 
and supporting data from the natural and social sciences and the 
environmental! design arts. 



Sec, 1502.9 Draft, final, and supplemental statements. 

Except for proposals for legislation as provided in Sec. 1506.8 
environmental impact statements shall be prepared in two stages and may 

be supplemented. 

(a) Draft environmental impact statements shall be prepared in 
accordance with the scope decided upon in the scoping process. The 
lead agency shall work with the cooperating agencies and shall 
obtain comments as required in Part 1503 of this chapter. Tlie draft 
statement must fulfill and satisfy to the fullest extent possible the 
requirements established for final statements in section 102(2)(C) of 
the Act. If a draft statement is so inadequate as to preclude 
meaningful analysis, the agency shall prepare and circulate a revised 
draft of the appropriate portion. The agency shall make every effort to 
disclose and discuss at appropriate points in the draft statement all 
major points of view on the environmental impacts of the alternatives 
including the proposed action. 
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{b) Final environmental impact statements shall respond to 
comments as required in Part 1 503 of this chapter. The agency shall 
discuss at appropriate points in the final statement any responsible 
opposing view which was not adequately discussed in the draft 
statement and shall indicate the agency's response to the issues 
raised. 

(c) Agencies: 

1 . Shall prepare supplements to either draft or final 
environmentalg Impact statements if: 

(i) The agen(^ makes substantial changes in the 
proposed action that are relevant to environmental 
concerns; or 



2, 
3. 

4. 



There are significant new circumstances or 
information relevant to environmental concerns and 
bearing on the proposed action or Its impacts. 

May also prepare supplements when the agency determines 
that the purposes of the Act will be furthered by doing so. 
Shall adopt procedures for introducing a supplement Into its 
formal administrative record, if such a record exists. 
Shall prepare, circulate, and file a supplement to a statement 
in the same fashion (exclusive of scoping) as a draft and final 
statement unless alternative procedures are approved by the 
Council. 



Sec, 1502.10 Recommended format 

Agencies shall use a format for environmental Impact statements which will 
encourage good analysis and clear presentation of the alternatives including 
the proposed action. The following standard format for environmental Impact 
statements should be followed unless the agency determines that there Is a 
compelling reason to do otherwise: 

(a) Cover sheet, 

(b) Summary. 

(c) Table of contents, 

(d) Purpose of and need for action. 

(e) Alternatives including proposed action (sections 1 02(2KC)(iiil and 
102(2)(E)oftheAct). 

(f) Affected environment. 

(g) Environmental consequences (especially sections 102(2)(C)(i) 
(il), (iv), and (v) of the Act). 

(h) List of preparers. 

(1) List of Agencies, Organizations, and persons to whom copies of 

the statement are sent. 

0) Index. 

(k) Appendices (If any). 

If a different format is used, it shall Include paragraphs (a), (b), (c), (h), (i), 
and (j), of this section and shall include the substance of paragraphs (d), (e), 
(f). (g), and (k) of this section, as further described In Sees. 1502.11 through 
1502.18, in any appropriate format. 
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Sec, 1502.11 Cover sheet 

The cover sheet shall not exceed one page. It shall mclude: 

(a) A list of the responsible agencies including the lead agency 
and any cooperating agencies. 

(b) The title of the proposed action that is the subject of tiie 
statement (and if appropriate the titles of related cooperating 
agency actions), together with the State(s) and county{ies) (or 
other jurisdiction if applicable) where the action is located. 

(c) The name, address, and telephone number of the person at 
die agency who can supply further infomiation. 

(d) A designation of the statement as a draft, final, or draft or 
final supplement. 

(e) A one paragraph abstract of the statement. 

(f) The date by which comments must be received (computed in 
cooperation with EPA under Sec, 1506.10), 

The information required by this section may be entered on Standard 
Fomi 424 (in items 4, 6, 7, 10, and 18), 



Sec. 1502.12 Summary. 

Each environmental impact statement shall contain a summary which 
adequately and accurately summarizes the statement. The summary 
shall stress the major conclusions, areas of controversy (including 
issues raised by agencies and the pubhc), and the issues to be 
resolved (including the choice among alternatives). The summary will 
normally not exceed 15 pages. 



Sec. 1502.13 Purpose and need. 

The statement shall briefly specify the underlying purpose and need 
to which the agency is responding in proposing the altematives 
including the proposed action. 



Sec- 1502.14 Altematives including the proposed action. 

This section is the heart of the environmental impact statement. Based 
on the infomiation and analysis presented in the sections on the 
Affected Environment (Sec. 1 502, 1 5) and the Environmental 
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Consequences (Sec. 1502.16), it should present the environmental 
impacts of tiie proposal and the alternatives in comparative fonn, tiius 
shaiply defining the issues and providinga clear basis for choice 
among options by the decisionmaker andi the public. In this section 
agencies shall: 

(a) Rigorously explore and objectively evaluate all reasonable 
alternatives, and for alternatives which were eliminated from 
detailed study, briefly discuss the reasons for their having been 
eliminated. 

(b) Devote substantial treatment to each altemative considered 
in detail including the proposed action so that reviewers may 
evaluate their comparative merits. 

(c) Include reasonable alternatives not within the jurisdiction of 
the lead agency. 

(d) Include the altemative of no action. 

(e) Identify the agency's preferred altemative or altematives, if 
one or more exists, in the draft statement and identify such ' 
altemative in the final statement unless another law prohibits 
the expression of such a preference, 

(f) Include appropriate mitigation measures not aheady 
included in the proposed action or alternatives. 

Sec. 1502.15 Affected environment. 

The envhonmental impact statement shall succinctiy describe the 
environment of die area(s) to be affected or created by the alternatives 
under consideration. The descriptions shall be no longer tiian is 
necessary to understand the effects of the altematives. Data and 
analyses in a statement shall be commensurate witii the importance of 
the impact, widi less important material summarized, consolidated, or 
simply referenced. Agencies shall avoid useless bulk in statements' 
and shall concentrate effort and attention on important issues. 
Verbose descriptions of the affected environment are themselves no 
measure of the adequacy of an environmental impact statement. 

Sec. 1502.16 Environmental consequences. 

This section forms the scientific and analytic basis for the 
comparisons under Sec. 1502.14. It shall consolidate the discussions 
°f SS^fA^*^™^*^*^ required by sections 1 02(2)(C)(i), (ii), (iv), and (v) 
ot NEPA which are within the scope of the statement and as much of 
section 102(2)(C)(iii) as is necessary to support the comparisons. The 

AR00022 

http://ceq.eh.doe.gOv/nepa/regs/ceq/l 502.htm 5/17/2005 



CEQ- Regulation 1502 Page 8 of 12 

Case 1 :06-cv-00265-CKK Document 30-3 Filed 04/1 2/2006 Page 24 of 7B 

discussion will include the environmental impacts of the alternatives 
including the proposed action, any adverse environmental effects 
which cannot be avoided should the proposal be implemented, the 
relationship between short-tenn uses of man's environment and the 
mamtenance and enhancement of long-term productivity, and any 
irreversible or irretrievable commitments of resources which would 
be involved in the proposal should it be implemented. This section 
should not duplicate discussions in Sec. 1502. 14. It shall include 
discussions of: 

(a) Direct effects and their signifiCMice (Sec. 1508.8). 

(b) Indirect effects and their significance (Sec. 1508.8). 

(c) Possible conflicts between the proposed action and the 
objectives of Federal, regional. State, and local (and in the case 
of a reservation, Indian tribe) land use plans, policies and 
controls for the area concerned. (See Sec. 1506.2(d).) 

(d) The environmental effects of alternatives including the 
proposed action. The comparisons under Sec. 1502.14 will be 
based on this discussion. 

(e) Energy requirements and conservation potential of various 
alternatives and mitigation measures. 

(f) Natural or depletable resource requirements and 

conservation potential of various alternatives and mitigation 
measures. 

(g) Urban quality, historic and cultural resources, and the 
design of the built environment, including the reuse and 
conservation potential of various ahematives and mitigation 
measures. 

(h) Means to mitigate adverse environmental impacts (if not 
fully covered under Sec. 1502.14(f)). 

[43 FR 55994, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979] 

Sec. 1502.17 List of preparers. 

The environmental impact statement shall list the names, together 
with their qualifications (expertise, experience, professional 
disciphnes), of the persons who were primarily responsible for 
preparing the environmental impact statement or significant 
background papers, including basic components of the statement 
(Sees. 1502.6 and 1502.8). Where possible the persons who are 
responsible for a particular analysis, including analyses in 
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background papers, shall be identified, Nonnally the Ust will not 
exceed two pages. 



Sec. 1502.18 Appendix. 

If an agency prepares an appendix to an environmental impact 
statement the appendix shall; 

(a) Consist of material prepared in connection with an 
environmental impact statement (as distinct from material 
which is not so prepared and which is incorporated by reference 

(Sec. 1502,21)), 

(b) Nonnally consist of material which substantiates any 
analysis fundamental to the impact statement, 

(c) Nomially be analytic and relevant to the decision to be 
made, 

(d) Be circulated with the environmental impact statement or be 
readily available on request. 

Sec. 1502.19 Circulation of the environmentai impact 
statement. 

Agencies shall circulate the entire draft and final environmental 
impact statements except for certain appendices as provided in Sec, 
1502, 18(d) and unchanged statements as provided m Sec. 1503,4(c), 
However, if the statement is unusually long, the agency may circulate 
the summary instead, except that the entire statement shall be 
furnished to; 

(a) Any Federal agency which has jurisdiction by law or special 
expertise with respect to any environmental impact involved 
and any appropriate Federal, State or local agency authorized to 
develop and enforce environmental standards. 

(b) The apphcant, if any, 

(c) Any person, organization^ or agency requesting the entire 
enviromnental impact statement, 

(d) In the case of a final environmental impact statement any 
person, organization, or agency which submitted substantive 
comments on the draft. 

If the agency circulates the summary and thereafter receives a timely 

request for the entire statement and for additional time to comment, AR00024 
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the time for that requestor only shall be extended by at least 15 days 
beyond the minimum period. 



Sec. 1502.20 Tiering. 

Agencies are encouraged to tier their environmental impact 
statements to eliminate repetitive discussions of the same issues and 
to focus on the actual issues ripe for decision at each level of 
environmental review (Sec. 1508.28). Whenever a broad 
environmental impact statement has been prepared (such as a 
program or policy statement) and a subsequent statement or 
environmental assessment is then prepared on an action included 
within the entire program or poUcy (such as a site specific action) the 
subsequent statement or environmental assessment need only 
summarize the issues discussed in the broader statement and 
incorporate discussions from the broader statement by reference and 
shall concentrate on the issues specific to the subsequent action. The 
subsequent document shall state where the earlier document is 
available. Tiering may also be appropriate for different stages of 
actions. (Section 1508.28). 

Sec. 1502.21 rncorporation by reference. 

Agencies shall incorporate material into an environmental impact 
statement by reference when the effect will be to cut down on bulk 
without impeding agency and public review of the action. The 
incorporated material shall be cited in the statement and its content 
bnefly descnbed. No material may be incorporated by reference 
unless It IS reasonably available for inspection by potentially 
mterested persons within the tune allowed for comment. Material 
based on proprietary data which is itself not available for review and 
comment shall not be incorporated by reference. 

Sec. 1502.22 Incomplete or unavailable information. 

When an agency is evaluating reasonably foreseeable significant 
adverse effects on the human environment in an environmental 
impact statement and there is incomplete or unavailable information 
the agency shall always make clear that such information is lacking.' 

(a) If the incomplete information relevant to reasonably 
foreseeable significant adverse impacts is essential to a 
reasoned choice among alternatives and the overall costs of 
obtaining it are not exorbitant, the agency shall include the 
information in the environmental impact statement. 

(b) If the information relevant to reasonably foreseeable 
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significant adverse impacts cannot be obtained because the 
overall costs of obtaining it are exorbitant or the means to 
obtain it are not known, the agency shall include within the 
environmental impact statement: 

1, A statement that such infonnation is incomplete or 
unavailable; 

2. a statement of the relevance of the incomplete or 
unavailable infomiation to evaluating reasonably 
foreseeable significant adverse impacts on the human 
environment; 

3. a summary of existing credible scientific evidence which 
is relevant to evaluating the reasonably foreseeable 
significant adverse impacts on the human environment, 
and 

4, the agency's evaluation of such impacts based upon 
theoretical approaches or research methods generally 
accepted in die scientific conmiunity. For the purposes of 
this section, "reasonably foreseeable" includes impacts 
which have catastrophic consequences, even if their 
probabiUty of occurrence is low, provided that the 
analysis of the impacts is supported by credible scientific 
evidence, is not based on pure conjecture, and is within 
the rule of reason, 

(c) The amended regulation will be appUcable to all 
environmental impact statements for which a Notice of Intent 
(40 CFR 1508.22) is published m the Federal Register on or 
after May 27, 1986. For environmental impact statements in 
progress, agencies may choose to comply with the requirements 
of either the original or amended regulation, 

[51 FR 15625, Apr, 25, 1986] 



Sec, 1502.23 Cost-benefit analysis. 

If a cost-benefit analysis relevant to the choice among 
environmentally different alternatives is being considered for the 
proposed action, it shall be incorporated by reference or appended to 
the statement as an aid in evaluating the environmental consequences. 
To assess the adequacy of comphance witii section 102(2)(B) of the 
Act the statement shall, when a cost-benefit analysis is prepared, 
discuss the relationship between that analysis and any analyses of 
unquantified environmental impacts, values, and amenities. For 
purposes of complying with the Act, the weighing of the merits and 
drawbacks of the various alternatives need not be displayed in a 
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monetaiy cost-benefit analysis and should not be when there are 
important qualitative considerations. In any event, an environmental 
impact statement should at least indicate those considerations, 
including factors not related to environmental quality, which are 
likely to be relevant and important to a decision. 

Sec. 1502.24 Methodology and scientific accuracy. 

Agencies shall insure the professional integrity, including scientific 
integrity, of the discussions and analyses in environmental impact 
statements. They shall identify any methodologies used and shall 
make expUcit reference by footnote to the scientific and other sources 
rehed upon for conclusions in the statement. An agency may place 
discussion of methodology in an appendix. 



Sec. 1502.25 Environmental review and consultation 
requirements. 

(a) To the fiillest extent possible, agencies shall prepare draft 
environmental impact statements concurrently with and 
integrated with environmental impact analyses and related 
surveys and studies required by the Fish and Wildlife 
Coordination Act (16 U.S.C. 661 et seq.), the National Historic 
Preservation Act of 1966 (16 U.S.C. 470 et seq.), the 
Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), and 
other environmental review laws and executive orders. 

(b) The draft environmental impact statement shall list all 
Federal permits, licenses, and other entitlements which must be 
obtamed m implementing die proposal. If it is uncertain 
whether a Federal permit, license, or other entitiement is 
necessary, the draft environmental impact statement shall so 
indicate. 
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PART 1503-COMMENTING 



Sec. 1503,1 Inviting comments. 

1503.2 Duty to comment 

1503.3 Specificity of comments, 

1503.4 Response to comments. 



Authority: NEPA, the Environmental QuaUty Improvement Act of 
1970, as amended (42 U,S,C. 4371 et seq,), sec. 309 of the Clean Air 
Act, as amended (42 U,S.Q 7609), and E,0. U514(Mar, 5, 1970, as 
amended by E.O. 11991, May 24, 1977). 

Source: 43 FR 55997, Nov. 29, 1978, unless otherwise noted. 



Sec. 1503.1 Inviting comments. 

(a) After preparing a draft environmental impact statement and 
before preparing a final environmental impact statement the 
agency shall: 

1 . Obtain the comments of any Federal agency which has 
jurisdiction by law or special expertise with respect to 
any environmental impact mvolved or which is 
authorized to develop and enforce environmental 

standards. 

2. Request the comments of: 

(i) Appropriate State and local agencies which are 
authorized to develop and enforce environmental 

standards; 

(ii) Indian tribes, when the effects may be on a 

reservation; and 

(iii) Any agency which has requested diat it receive 
statements on actions of the Idnd proposed. 

Office of Management and Budget Cncular A-95 
(Revised), through its system of clearinghouses, provides 
a means of securing the views of State and local 
environmental agencies. The clearinghouses may be 
used, by mutual agreement of the lead agency and the 
clearinghouse, for securing State and local reviews of the 
draft environmental impact statements. 
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3. Request comments from the applicant, if any. 

4. Request comments from the puhhc, afBrmatively 
soHciting comments from those persons or organizations 
who may be interested or affected. 

(b) An agency may request comments on a final environmental 
impact statement before the decision is finally made. In any 
case other agencies or persons may make comments before the 
final decision unless a different time is provided under Sec 
1506,10. 



Sec. 1503.2 Duty to comment. 

Federal agencies with jurisdiction by law or special expertise with 
respect to any environmental impact involved and agencies which are 
authorized to develop and enforce environmental standards shall 
comment on statements Avithin their jurisdiction, expertise, or 
authority. Agencies shall comment within the time period specified 
for comment in Sec. 1506. 10, A Federal agency may reply that it has 
no comment. If a cooperatmg agency is satisfied that its views are 
adequately reflected m the environmental impact statement, it should 
reply that it has no comment. 



Sec. 1503.3 Specificity of comments, 

(a) Comments on an environmental impact statement or on a 
proposed action shall be as specific as possible and may 
address either the adequacy of the statement or the merits of the 
alternatives discussed or both. 

(b) When a commenting agency criticizes a lead agency's 
predictive methodology, the commenting agency should 
describe the alternative methodology which it prefers and why, 

(c) A cooperating agency shall specify in its comments whether 
it needs additional mformation to fulfill oflier applicable 
environmental reviews or consultation requirements and what 
information it needs. In particular, it shall specify any 
additional information it needs to comment adequately on the 
draft statement's analysis of significant site-specific effects 
associated witii the granting or approving by that cooperating 
agency of necessary Federal permits, licenses, or entitlements, 

(d) When a coopemting agency witii jurisdiction by law objects 
to or expresses reservations about the proposal on grounds of 
environmental impacts, the agency expressing tiie objection or 

reservation shall specify the mitigation measures it considers 
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necessary to allow the agency to grant or approve applicable 
permit, license, or related requirements or concurrences- 



Sec. 1503.4 Response to comments. 

(a) An agency preparing a final environmental impact statement 
shall assess and consider comments both individually and 
collectively, and shall respond by one or more of the means 
listed below, stating its response in the final statement. Possible 
responses are to: 

L Modify alternatives including the proposed action. 

2. Develop and evaluate alternatives not previously given 
serious consideration by the agency. 

3. Supplement, improve, or modify its analyses. 

4. Make factual corrections. 

5. Explain why the comments do not warrant further agency 
response, citing the sources, authorities^ or reasons which 
support the agency's position and, if appropriate, indicate 
those circumstances which would trigger agency 
reappraisal or further response. 

(b) All substantive comments received on the draft statement 
(or summaries thereof where the response has been 
exceptionally voluminous), should be attached to the final 
statement whether or not the comment is thought to merit 
individual discussion by the agency m the text of the statement. 

(c) If changes in response to comments are minor and are 
confined to the responses described in paragraphs (a)(4) and (5) 
of this section, agencies may write them on errata sheets and 
attach them to the statement instead of rewriting the draft 
statement. In such cases only the comments, the responses, and 
the changes and not the final statement need be circulated (Sec. 
1502.19). The entire document with a new cover sheet shall be 
filed as the final statement (Sec. 1506.9), 
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PART 1504-PREDECISION REFERRALS TO THE COUNCIL 
OF PROPOSED FEDERAL ACTIONS DETERMINED TO BE 
ENVIRONMENTALLY UNSATISFACTORY 



Sec. 



1504.1 Purpose. 

1504.2 Criteria for referral 

1504.3 Procedure for referrals and response. 



Authority: NEPA, the Environmental Quality Improvement Act of 1 970 as 
amended (42 U.S.C, 4371 et seq.). sec, 309 of the Ciean Air Act, as 
amended (42 U.S.C. 7609), and E.O. 11 51 4 (Mar. 5, 1970, as amended bv 
E.O. 11991, May24, 1977). 

Source: 43 FR 55998, Nov. 29, 1978, unless otherwise noted. 



Sec- 1504.1 Purpose. 

(a) This part establishes procedures for referring to the Council 
Federal interagency disagreements concerning proposed major 
Federal actions that might cause unsatisfactory environmental 
effects. It provides means for early resolution of such disagreements. 

(b) Under section 309 of the Clean Air Act (42 U.S.C. 7609), the 
Administrator of the Environmental Protection Agency is directed to 
review and comment publicly on the environmental impacts of 
Federal activities, including actions for which environmental impact 
statements are prepared. If after this review the Administrator 
determines that the matter is "unsatisfactory from the standpoint of 
public health or welfare or environmental quality," section 309 directs 
that the matter be refen-ed to the Council (hereafter "environmental 
referrals"). 

(c) Under section 1 02(2)(C) of the Act other Federal agencies may 
make similar reviews of environmental impact statements, Including 
judgments on the acceptability of anticipated environmental impacts 
These reviews must be made available to the President, the Council 
and the public. 



Sec. 1504.2 Criteria for referral- 
Environmental referrals should be made to the Council only after concerted, 
timely (as early as possible in the process), but unsuccessful attempts to 

resolve differences with the lead agency. In determining what environmental 
objections to the matter are appropriate to refer to the Council, an agency 
should weigh potential adverse environmental impacts, considering: 

(a) Possible violation of national environmental standards or policies. 

(b) Severity. 

(c) Geographical scope. 

(d) Duration. 
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(e) Importance as precedents. 

(f) Availability of environmentally preferable alternatives. 



Sec- 1504.3 Procedure for referrals and response. 

(a) A Federal agency making the refen^al to the Council stiall: 



1 



3. 
4. 



Advise the lead agency at the earliest possible time that it 
intends to refer a matter to the Council unless a satisfactory 
agreement is reached, 

Inciude such advice in the reterring agency's comments on the 
draft environmental impact statement, except when the 
statement does not contain adequate information to permit an 
assessment of the matter's environmental acceptability. 
Identify any essential information that is lacking and request 
that it be made available at the earliest possible time. 
Send copies of such advice to the Council. 



(b) The referring agency shall deliver its referral to the Council not 
later than twenty-five (25) days after the final environmental impact 
statement has been made available to the Environmental Protection 
Agency, commenting agencies, and the public. Except when an 
extension of this period has been granted by the lead agency, the 
Council will not accept a referral after that date. 

(c) The referral shall consist of: 



1 



A copy of the letter signed by the head of the referring agency 
and delivered to the lead agency informing the lead agency of 
Ihe referral and the reasons for it, and requesting that no 
action be taken to implement the matter until the Council acts 
upon the referral. The letter shall include a copy of the 
statement referred to in (c)(2) of this section. 

A statement supported by factual evidence leading to the 
conclusion that the matter is unsatisfectory from the standpoint 
of public health or welfare or environmental quality. The 
statement shall: 

(i) Identify any material facts in controversy and 
incorporate (by reference if appropriate) agreed upon 
facts, 

(ii) Identify any existing environmental requirements or 
policies which would be violated by the matter, 

(iii) Present the reasons why the referring agency 
believes the matter is environmentally unsatisfactory, 

(iv) Contain a finding by the agency whether the issue 
raised is of national importance because of the threat to 
national environmental resources or policies or for 
some other reason, 

(v) Review the steps taken by the refemng agency to 
bring its concerns to the attention of the lead agency at 
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the earliest possible time, and 

(vi) Give the referring agency's recommendations as to 
what mitigation altemative, further study, or other 
course of action (Including abandonment of the matter) 
are necessary to remedy the situation, 

(d) Not later than twenty-five (25) days after the referral to the Council the 
lead agency may deliver a response to the Council, and the referring 
agency. If the lead agency requests more time and gives assurance that the 
matter will not go forward in the interim, the Council may grant an extension. 
The response shall: 

1 . Address fully the issues raised in the referral, 

2. Be supported by evidence. 

3. Give the lead agency's response to the referring agency's 
recommendations. 

(e) Interested persons (including the applicant) may deliver their views in 
writing to the CounciL Views in support of the referral should be delivered 
not later than the referral Views in support of the response shall be 
delivered not later than the response, (f) Not later than twenty-five (25) days 
after receipt of both the referral and any response or upon being informed 
that there will be no response (unless the lead agency agrees to a longer 
time), the Council may take one or more of the following actions: 



1 



Conclude that the process of refen^al and response has successfully 
resolved the problem. 



2. Initiate discussions with the agencies with the objective of mediation 
with referring and lead agencies, 

3. Hold public meetings or hearings to obtain additional views and 

information, 

4. Determine that the issue Is not one of national importance and 
request the refemng and lead agencies to pursue their decision 
process. 

5. Determine that the issue should be further negotiated by the refemng 
and lead agencies and is not appropriate for Council consideration 
until one or more heads of agencies report to the Council that the 
agencies' disagreements are irreconcilable. 

6. Publish its findings and recommendations (including where 
appropriate a finding that the submitted evidence does not support 
the position of an agency), 

7. When appropriate, submit the referral and the response together with 
the Councirs recommendation to the President for action. 

(g) The Council shall take no longer than 60 days to complete the actions 
specrfjed in paragraph (f)(2), (3), or (5) of this section. 

(h) When the referral involves an action required by statute to be 
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determined on the record after opportunity for agency hearing, the referral 
shall be conducted in a manner consistent with 5 U.S.C. 557(d) 
(Administrative Procedure Act). 

[43 FR 55998, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979] 
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PART 1505-NEPA AND AGENCY DECISIONMAKING 



Sec. 



1505.1 Ag ency decisionmaking procedures. 

1505.2 Record of deci sion in cases requiring environmental 
impact statements 

1505>3 Implementing the decision. 



Authority: NEPA, the Environmental Quality Improvement Act of 1970 as 
amended (42 U,S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as ' 
amended (42 U.S.C. 7609), and E.0. 11514 (Mar 5, 1970, as amended bv 
E.G. 11991, May24, 1977). 

Source: 43 FR 55999, Nov. 29, 1978, unless othenwise noted. 



Sec, 1505.1 Agency decisionmaking procedures- 
Agencies shall adopt procedures (Sec. 1507.3) to ensure that decisions are 
made in accordance with the policies and purposes of the Act, Such 
procedures shail include but not be limited to: 

(a) Implementing procedures under section 102(2) to achieve the 
requirements of sections 101 and 102(1). 

(b) Designating the major decision points for the agency's principal 
programs iikely to have a significant effect on the human environment 
and assuring that the NEPA process corresponds with them. 

(c) Requiring that relevant environmental documents, comments, and 
responses be part of the record in fomial rulemaking or adjudicatory 
proceedings. 

(d) Requiring that relevant environmental documents, comments, and 
responses accompany the proposal through existing agency review 
processes so that agency officials use the statement in making 
decisions. 

(e) Requiring that the alternatives considered by the decisionmaker 
are encompassed by the range of alternatives discussed in the 
relevant environmental documents and that the decisionmaker 
consider the alternatives described in the environmental impact 
statement. If another decision document accompanies the relevant 
environmental documents to the decisionmaker agencies are 
encouraged to make available to the public before the decision is 
made any part of that document that relates to the comparison of 
alternatives. 



Sec- 1505-2 Record of decision in cases requiring environmental 
impact statements. 

At the time of its decision (Sec. 1 506.10) or, if appropriate, its 
recommendation to Congress, each agency shall prepare a concise public 
record of decision. The record, which may be integrated rnto any other 
record prepared by the agency, including thai required by OMB Circular A- 
95 (Revised), part I, sections 6(c) and (d), and Part II, section 5(b)(4) shall 
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(a) State what the decision was, 

(b) Identify all alternatives considered by the agency in reaching its 
decisFon, specifying the alternative or alternatives which were 
considered to be environmentally preferable. An agency may discuss 
preferences among alternatives based on relevant factors including 
economic and technical considerations and agency statutory 
missions. An agency shall identify and discuss all such factors 
including any essential considerations of national policy which were 
balanced by the agency in making its decision and state how those 
considerations entered into its decision. 

(c) State whether all practicable means to avoid or minimize 
environmental harm from the alternative selected have been 
adopted, and if not, why they were not. A monitoring and 
enforcement program shall be adopted and summarized where 
applicable for any mitigation. 



Sec> 1505.3 Implementing the decision. 

Agencies may provide for monitoring to assure that their decisions are 
carried out and should do so In important cases. Mitigation (Sec. 1505.2(c)) 
and other conditions established in the environmental impact statement or 
during its review and committed as part of the decision shall be 
implemenled by the lead agency or other appropriate consenting agency. 
The lead agency shall: 

(a) Include appropriate conditions in grants, permits or other 
approvals. 

(b) Condition funding of actions on mitigation, 

(c) Upon request, inform cooperating or commenting agencies on 
progress in carrying out mitigation measures which they have 
proposed and which were adopted by the agency making the 

decision. 

(d) Upon request, make available to the public the results of relevant 
monitoring. 
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PART 1506-OTHER REQUIREMENTS OF NEPA 



Sec. 1506.1 Limitations on actions during NEPA process. 

1506.2 Elimination of duplication with State and local procedures. 

1506.3 Adoption. 

1506.4 Combining documents. 

1506.5 Agency responsibility. 

1506.6 Public involvement. 

1506.7 Further guidance. 

1506.8 Pnpposals for legislation. 

1506.9 Filing requirements. 

1506.10 Timing of agency action. 

1506.11 Emergencies. 

1506.12 Effective date. 

Autfiorily: NEPA, the Environmental Quality Improvement Act of 1970, as 
amended (42 U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as 
amended (42 U.S.C. 7609), and E.0. 11514 (Mar 5, 1970, as amended by 

E.O. 11991, May 24, 1977), 

Source: 43 FR 56000, Nov. 29, 1978, unless otherwise noted. 



Sec- 1506.1 Limitations on actions during NEPA process. 

(a) Until an agency issues a record of decision as provided in Sec. 

1505.2 (except as provided in paragraph (c) of this section), no action 
concerning the proposal shall be taken which would: 

1 . Have an adverse environmental impact; or 

2. Limit the choice of reasonable alternatives. 



(b) If any agency is considering an application from a non-Federal 
entity, and is aware that the applicant is about to take an action within 
the agency's jurisdiction that would meet either of the criteria in 
paragraph (a) of this section, then the agency shall promptly notify 
the applicant that the agency will take appropriate action to insure 
that the objectives and procedures of NEPA are achieved. 

(c) While work on a required program environmental impact 
statement is in progress and the action is not covered by an existing 
program statement, agencies shall not undertake In the interim any 
major Federal action covered by the program which may significantly 
affect the quality of the human environment unless such action: 



1. 
2. 



Is justified independently of the program; 

Is itself accompanied by an adequate environmental impact 

statement; 

and 

Will not prejudice the ultimate decision on the program. Interim 

action prejudices the ultimate decision on the program when it 

tends to determine subsequent development or limit 

alternatives. 



(d) This section does not preclude development by applicants of plans or 
designs or performance of other work necessary to support an application 
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for Federal, State or local permits or assistance. Nothing in this section shall 
preclude Rural Electrification Administration approval of minimal 
expenditures not affecting the environment {e.g. long leadtime equipment 
and purchase options) made by non-governmental entities seeking loan 
guarantees from the Administration. 



1506.2 Elimination of duplication with State and loca[ procedures. 

(a) Agencies authorized by law to cooperate with State agencies of 
statewide jurisdiction pursuant to section 1 02(2)(D) of the Act may do 
so. 

(b) Agencies shall cooperate with State and local agencies to the 
fullest extent possible to reduce duplication between NEPA and State 
and local requirements, unless the agencies are specifically barred 
fnom doing so by some other law. Except for cases covered by 
paragraph (a) of this section, such cooperation shall to the fullest 
extent possible include: 



1. 
2. 
3. 



Joint planning processes. 

Joint environmental research and studies. 

Joint public hearings (except where othenwise provided bv 

statute). 

Joint environmental assessments. 



(c) Agencies shall cooperate with State and local agencies to the 
fullest extent possible to reduce duplication between NEPA and 
comparable State and local requirements, unless the agencies are 
specifically barred from doing so by some other law. Except tor cases 
covered by paragraph (a) of this section, such cooperation shall to 
the fullest extent possible include joint environmental impact 
statements. In such cases one or more Federal agencies and one or 
more State or local agencies shall be joint lead agencies Where 
State laws or local ordinances have environmental impact statement 
requirements in addition to but not In conflict with those in NEPA 
Federal agencies shall cooperate in fulfilling these requirements as 
well as those of Federal laws so that one document will comply with 
all applicable laws. 

(d) To better integrate environmental impact statements into State or 
local planning processes, statements shall discuss any inconsistency 
? u P^POs^^ action with any approved State or local plan and laws 
(whether or not federally sanctioned). Where an inconsistency exists 
the statement should describe the extent lo which the agency would ' 
reconcile its proposed action with the plan or law. 



Sec. 1506.3 Adoption. 

(a) An agency may adopt a Federal draft or final environmental 
impact statement or portion thereof provided that the statement or 
portion thereof meets the standards for an adequate statement under 
these regulations. 

(b) If the actions covered by the original environmental impact 
statement and the proposed action are substantially the same the 
agency adopting another agency's statement is not required to 
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recirculate it except as a final statement. Otherwise the adopting 
agency shall treat the statement as a draft and recirculate it (except 
as provided in paragraph (c) of this section). 

(c) A cooperating agency may adopt without recirculating the 
environmental impact statement of a lead agency when, after an 
independent review of the statement, the cooperating agency 
concludes that its comments and suggestions have been satisfied. 

(d) When an agency adopts a statement which is not final wEthin the 
agency that prepared it, or when the action it assesses is the subject 
of a referral under Part 1 504, or when the statement's adequacy is 
the subject of a judicial action which is not final, the agency shall so 
specify. 



Sec. 1506.4 Combining documents. 

Any environmental document in compliance with NEPA may be combined 
with any other agency document to reduce duplication and paperwork. 



Sec. 1506.5 Agency responsibility. 

(a) Informafion. If an agency requires an applicant to submit 
environmental infomnatlon for possibie use by the agency in 
preparing an envinDnmental impact statement then the agency 
should assist the applicant by outlining the types of information 
required. The agency shall independently evaluate the information 
submitted and shall be responsible for its accuracy. If the agency 
chooses to use the information submitted by the applicant in the 
environmental impact statement, either directly or by reference, then 
the names of the persons responsible for the independent evaluation 
shall be included in the list of preparers (Sec. 1502.17). It is the intent 
of this paragraph that acceptable work not be redone, but that ft be 
verified by the agency. 

(b) Environmental assessments. If an agency permits an applicant to 
prepare an environmental assessment, the agency, besides fulfilling 
the requirements of paragraph (a) of this section, shall make its own 
evaluation of the environmental issues and take responsibility for the 
scope and content of the environmental assessment 

(c) Environmental impact statements. Except as provided in Sees. 
1 506.2 and 1 506.3 any environmental impact statement prepared 
pursuant to the requirements of NEPA shall be prepared directly by 
or by a contractor selected by the lead agency or where appropriate 
under Sec. 1501, 6(b), a cooperafing agency. It is the Intent of these 
regulations that the contractor be chosen solely by the lead agency, 
or by the lead agency in cooperation with cooperating agencies, or ' 
where appropriate by a cooperating agency to avoid any conflict of 
interest. Contractors shall execute a disclosure statement prepared 
by the lead agency, or where appropriate the cooperating agency, 
specifying that they have no financial or other interest in the outcome 
of the project. If the document is prepared by contract, the 
responsible Federal official shall furnish guidance and participate in 
the preparation and shall independently evaluate the statement prior 
to its approval and take responsibility for its scope and contents. 
Nothing in this section Is intended to prohibit any agency from 
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requesting any person to submit information to it or to prohibft any 
person from submitting infbnnation to any agency. 



Sec- 1506.6 Public involvement 



Agencies sliall: 



(a) Make diligent efforts to involve the public in preparing and 
implementing their NEPA procedures. 

(b) Provide public notice of NEPA-related hearings, public meetings, 
and the availability of environmental documents so as to rnfonn those 
persons and agencies who may be interested or affected. 



r 

2. 



in ail cases the agency shall marl notice to those who have 
requested it on an individual action. 

In the case of an action with effects of national concern notice 
shall include publication in the Federal Register and notice by 
mall to national organizations reasonably expected to be 
interested In the matter and may include listing in the 1 02 
Monitor An agency engaged in rulemaking may provide notice 
by mail to national organizations who have requested that 
notice regularly be provided. Agencies shall maintain a list of 
such organizations. 

In the case of an action wrth effects primarily of local concern 
the notice may include: 

(i) Notice to State and areawide clearinghouses 
pursuant to OMB Circular A- 95 (Revised). 

(ii) Notice to Indian tribes when effects may occur on 
reservations. 



(ill) Following the affected State's public notice 
procedures for comparable actions, 

(iv) Publication in local newspapers (in papers of 
general circulation rather than legsii papers). 

(v) Notice through other local media. 

(vi) Notice to potentially interested community 
organizations including small business associations. 

(vii) Publication In newsletters that may be expected to 
reach potentially interested persons. 

(viii) Direct mailing to owners and occupants of nearby 
or affected property. 

(ix) Posting of notice on and off site in the area where 
the action is to be located. 

(c) Hold or sponsor public hearings or public meetings whenever 
appropriate or in accordance with statutory requirements applicable 
to the agency. Criteria shall include whether there is; 
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1 . Substantial environmental controversy concerning the 
proposed action or substantial interest in holding the hearing, 

2. A request for a hearing by another agency wrth jurisdiction 
over the action supported by reasons why a hearing will be 
helpfuL If a draft environmental impact statement is to be 
considered at a public hearing, the agency should make the 
statement available to the public at least 1 5 days in advance 
{unless the purpose of the hearing is to provide information for 
the draft environmental impact statement). 

(d) Solicit appropriate information from the public. 

(e) Explain In its pnDcedures where interested persons can get 
information or status reports on environmental impact statements and 
other elements of the NEPA process, 

(f) Make environmental impact statements, the comments received, 
and any underiying documents available to the public pursuant to the 
provisions of the Freedom of Information Act (5 U,S,C. 552), without 
regard to Ihe exclusion for interagency memoranda where such 
memoranda transmit comments of Federal agencies on the 
environmental impact of the proposed action. Materials to be made 
available to the public shall be provided to the public without charge 
to the extent practicable, or at a fee which is not more than the actual 
costs of reproducing copies required to be sent to other Federal 
agencies, including the Council, 



Sec, 1506,7 Further guidance. 

The Council may provide forther guidance concerning NEPA and its 
procedures including: 

(a) A handbook which the Council may supplement from time to time, 
which shall In plain language provide guidance and instructions 
concerning the application of NEPA and these regulations. 

(b) Publication of the Council's Memoranda to Heads of Agencies. 

(c) In conjunction with the Environmental Protection Agency and the 
publication of the 102 Monitor, notice of: 



1, 
2. 

3. 



Research activities; 

Meetings and conferences related to NEPA; and 

Successful and innovative procedures used by agencies to 

implement NEPA, 



Sec. 1506.8 Proposals for regislation. 

(a) The NEPA process for proposals for legislation (Sec. 1508.17) 
srgniflcantly affecting the quality of the human environment shall be 
integrated with the legislative process of the Congress, A legislative 
environmental impact statement is the detailed statement required by 
law to be included in a recommendation or report on a legislative 
proposal lo Congress. A legislative environmental impact statement 
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shall be considered part of the formal transmittal of a legislative 
proposal to Congress; however, it may be transmitted to Congress up 
to 30 days later in order to allow trme for completion of an accurate 
statement which can serve as the basis for public and Congressional 
debate, TTie statement must be available in time for Congressional 
hearings and deliberations. 

(b) Preparation of a legislative environmental impact statement shall 
conform to the requirements of these regulations except as follows: 



1. 
2. 



There need not be a scoping process. 
The legislative statement shall be prepared in the same 
manner as a draft statement, but shall be considered the 
"detailed statement" required by statute; Provided, TTiat when 
any of the following conditions exist both Ihe draft and final 
environmental impact statement on the legislative proposal 
shall be prepared and circulated as provided by Sees. 1503 1 
and 1506.1 a 



(i) A Congressional Committee with jurisdiction over the 
proposal has a rule requiring both draft and final 
environmental impact statements, 
(ii) The proposal results from a study process required 
by statute (such as those required by the Wild and 
Scenic Rivers Act (16 U.S,C, 1271 et seq,) and the 
Wilderness Act (16 U,S,C. 1131 etseq.)), 
(lii) Legislative approval is sought for Federal or 
federally assisted construction or other projects which 
the agency recommends be located at specific 
geographic locations. For proposals requiring an 
environmental impact statement for the acquisition of 
space by the General Services Administration, a draft 
statement shall accompany the Prospectus or the 1 1 (b) 
Report of Building Project Surveys to the Congress, 
and a final statement shall be completed before site 
acquisition. 

(iv) The agency decides to prepare draft and final 
statements. 

(c) Comments on the legislative statement shall be given to the lead agency 
which shall fonvard them along with its own responses to the Congressional 
committees with jurisdiction. 



Sec. 1506.9 Filing requirements. 

Environmental impact statements together with comments and responses 
shall be filed with the Environmental Protection Agency, attention Office of 
Federal Activities (A-104), 401 iVI Street SW., Washington, DC 20460, 
Statements shall be filed with EPA no earlier than they are also transmitted 
to commenting agencies and made available to the public. EPA shall deliver 
one copy of each statement to the Council, which shall satisfy the 
requirement of availability to the President. EPA may issue guidelines to 
agencies to implement its responsibilities under this section and Sec 
1506,10. 



Sec. 1506-10 Timing of agency action, 
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(a) The Environmental Protection Agency shall publish a notice In the 
Federal Register each week of the environmental impact statements 
filed during the preceding week. The minimum time periods set forth 
in this section shall be calculated from the date of publication of this 
notice. 

(b) No decision on the proposed action shail be made or recorded 
under Sec. 1 505,2 by a Federal agency until the later of the following 
dates: 



1 



Ninety (90) days after publication of the notice described 
above in paragraph (a) of this section for a draft environmental 
impact statement. 

Thirty (30) days after publication of the notice described above 
in paragraph (a) of this section for a final environmentai impact 
statement An exception to the rules on timing may be made in 
the case of an agency decision which Is subject to a fonnal 
intemal appeal. Some agencies have a fomially established 
appeal process which allows other agencies or the public to 
take appeals on a decision and make their views known, after 
publication of the final environmental impact statement. In 
such cases, where a real opportunity exists to alter the 
decision, the decision may be made and recorded at the same 
time the environmental impact statement is published. 



This means that the period for appeal of the decision and the 30-day 
period prescribed in paragraph (b)(2) of this section may run 
concurrently. In such cases the environmental impact statement shall 
explain the timing and the public's right of appeal. An agency 
engaged in rulemaking under the Administrative Procedure Act or 
other statute for the purpose of protecting the public health or safety, 
may waive the time period in paragraph (b)(2) of this section and 
publish a decision on the final rule simultaneously with publication of 
the notice of the availability of the final environmental impact 
statement as described in paragraph (a) of this section. 

(c) If the final environmental impact statement is filed within ninety 
(90) days after a draft environmental impact statement is filed with 
the Environmental Protection Agency, the minimum thirty (30) day 
period and the minimum ninety (90) day period may run concun^ntly. 
However, subject to paragraph (d) of this section agencies shall allow 
not less than 45 days for comments on draft statements. 

(d) The lead agency may extend prescribed periods. The 
Environmental Protection Agency may upon a showing by the lead 
agency of compelling reasons of national policy reduce the 
prescribed periods and may upon a showing by any other Federal 
agency of compelling reasons of national policy also extend 
prescribed periods, but only after consultation with the lead agency. 
(Also see Sec. 1507.3(d).) Failure to file timely comments shall not 
be a sufficient reason for extending a period. If the lead agency does 
not concur with the extension of time, EPA may not extend it for more 
than 30 days. When the Environmental Protection Agency reduces or 
extends any period of time it shall notify the Council, 

[43 PR 56000, Nov. 29, 1 978; 44 PR 874, Jan. 3, 1979] 



Sec, 1506.11 Emergencies. 
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Where emergency circumstances make it necessary to take an action with 
significant environmental impact without observing the provisions of these 
regulations, the Federal agency taking the action should consult with the 
Council about alternative an^angements. Agencies and the Council will limit 
such arrangements to actions necessary to control the immediate impacts of 
the emergency. Other actions remain subject to NEPA review. 

Sec. 1506.12 Effective date. 

The effective date of these regulations is July 30, 1979, except that for 
agencies that administer programs that qualify under section 102(2)(D) of 
the Act or under section 104(h) of the Housing and Community 
Development Act of 1974 an additional four months shall be allowed tor the 
State or local agencies to adopt their implementing procedures. 

(a) These regulations shall apply to the fullest extent practicable to 
ongoing activities and environmental documents begun before the 
effective date. These regulations do not apply to an environmental 
impact statement or supplement if the draft statement was filed 
before the effecttve date of these regulations. No completed 
environmental documents need be redone by reasons of these 
regulations. Until these regulations are applicable, the Council's 
guidelines published In the Federal Register of August 1 , 1 973, shall 
continue to be applicable. In cases where these regulations are 
applicable the guidelines are superseded. However, nothing shall 
prevent an agency from proceeding under these regulations at an 
earlier time. 

(b) NEPA shall continue to be applicable to actions begun before 
January 1 , 1 970, to the fullest extent possible. 



Back to Table of Contend 



AR00044 

http://ceq.eh,doe.gov/nepa/regs/ceq/1506.htm 5/17/2005 



CEQ- Regulation 1507 

Case 1 :06-cv-00265-CKK 



Document 30-3 Filed 04/1 2/2006 



Page 1 of 3 

Page 46 of 76 



PART 1507-AGENCY COMPLIANCE 



Sec, 



1507.1 Compliance. 

1507.2 Agency capability to comply . 

1507.3 Agency procedures. 



Authority; NEPA, the Environmental Quality Improvement Act of 1970 as 
amended {42 U.S.C. 4371 at seq.). sec. 309 of the Clean Air Act as ' 
amended (42 U.S.C. 7609), and E.0. 11514 (Mar. 5, 1970. as amended bv 
E.O. 11991, May24, 1977). 

Source; 43 FR 56002, Nov. 29. 1978, unless otheiwise noted. 



Sec. 1507.1 Compliance. 

All agencies of the Federal Government shall comply with these regulations. 
It is the intent of these regulations to allow each agency flexibility in 
adapting its implementing procedures authorized by Sec 1507 3 to the 
requirements of other applicable laws. 



Sec. 1S07.2 Agency capability to comply. 

Each agency shall be capable (in terms of personnel and other resources) 
of complying with the requirements enumerated below. Sucti compliance 
may include use of over's resources, but the using agency shall itself have 

sufficient capability to evaluate what others do for it. Agencies shall: 

(a) Fulfill the requirements of section 102(2)(A) of the Act to utilize a 
systematic, intenJisciplinary approach which will insure the integrated 
use of the natural and social sciences and the environmental design 
arts in planning and in decisionmaking which may have an impact on 
the human environment. Agencies shall designate a person to be 
responsible for overall review of agency NEPA compliance. 

(b) Identify methods and procedures required by section 102(2)(B) to 

insure that presently unquantified environmental amenities and 
values may be given appropriate consideration, 

(c) Prepare adequate environmental impact statements pursuant to 
section 1 02(2)(C) and comment on statements in the areas where 
the agency has jurisdiction by law or special expertise or is 
authorized to develop and enforce environmental standards. 

(d) Study, develop, and describe alternatives to recommended 
courses of action in any proposal which involves unresolved conflicts 
concerning alternative uses of available resources, "mis requirement 
of section 102{2)(E) extends to all such proposals, not just the more 
limited scope of section 102(2)(C)(iii) where the discussion of 
alternatives is confined to impact statements. 

(e) Comply with the requirements of section 1 02(2){H) that the 
agency initiate and utilize ecological infomnation in the planning and 
development of resource-oriented projects. 
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(f) Fulfill the requirements of sections 102{2)(F), 102{2)(G), and 102 
(2X0, of the Act and of Executive Order 1 1 51 4, Protection and 
Enhancement of Environmental Quality, Sec. 2. 



Sec, 1507.3 Agency procedures. 

(a) Not later than eight months after publication of these regulations 
as finally adopted in the Federal Register, or five months after the 
establishment of an agency, whichever shall come later, each agency 
shall as necessary adopt procedures to supplement these 
regulations. When the agency is a department, major subunits are 
encouraged (with the consent of the department) to adopt their own 
procedures. Such procedures shall not paraphrase these regulations. 
They shall confine themselves to implementing procedures. Each 
agency shall consult with the Council while developing its procedures 
and before publishing them in the Federal Register for comment. 
Agencies with similar programs should consult with each other and 
the Council to coordinate their procedures, especially for programs 
requesting similar information from applicants. The procedures shall 
be adopted only after an opportunity for public review and after 
review by the Council for conformity with the Act and these 
regulations. The Council shall complete its review within 30 days. 
Once in effect they shall be filed with the Council and made readily 
available to the public. Agencies are encouraged to publish 
explanatory guidance for these regulations and their own procedures. 
Agencies shall continue to review their policies and procedures and 
in consultation with the Council to revise them as necessary to 
ensure full compliance with the purposes and provisions of the Act. 

(b) Agency procedures shall comply with these regulations except 
where compliance would be inconsistent with statutory requirements 

and shall include: 

1 . Those procedures required by Sees. 1501 .2(d), 1502 9fclf3) 
1505.1, 1506.6(e), and 1508.4. 

2. Specific criteria for and Identification of those typical classes of 
action: 

(i) Which normally do require environmental impact 
statements. 



(ii) Which normally do not require either an 
environmental impact statement or an environmental 
assessment (categorical exclusions (Sec. 1 508.4)), 

(ril) Which normally require environmental assessments 
but not necessarily environmental impact statements. 

(c) Agency procedures may include specific criteria for providing limited 
exceptrons to the provisions of these regulations for classified proposals 
They are proposed actions which are specifically authorized under criteria 
established by an Executive Order or statute to be kept secret in the interest 
of national defense or foreign policy and are in fact properly classified 
pursuant to such Executive Order or statute. Environmental assessments 
and environmental Impact statements which address classified proposals 
may be safeguarded and restricted from public dissemination in accordance 
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with agencies' own regulations applicable to classified information, TTiese 
documents may be organized so that classified portions can be included as 
annexes, in order that the unclassified portions can be made available to 
the public, 

(d) Agency procedures may provide for periods of time other than those 
presented in Sec. 1 506,10 when necessary to comply with other specific 
statutory requirements. 

(e) Agency procedures may provide that where there is a lengthy period 
between the agency's decision to prepare an environmental impact 
statement and the time of actual preparation, the notice of intent required by 
Sec, 1 501 7 may be published at a reasonable time in advance of 
preparation of the draft statement. 
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PART 1508^-TERMINOLOGY AND INDEX 



Sec. 1508.1 Terminology, 

1508.2 Act. 

1508.3 Affecting, 

15Q8.4 Categorical exclusion. 

1508.5 Cooperating ag ency 

1508.6 CounciL 

1508.7 Cumulative im pact. 

1508.8 Effects. 

1508.9 Environmental assessment. 

1508.10 Environmental document 

1508.11 Environmental impact statement. 

1508.12 Federal agency. 

1508.13 Finding of no significant Impact. 

1508.14 Human environment. 

1508.15 Jurisdiction by law. 

1508.16 Lead agency. 

1508.17 Lealslatron. 

1508.18 Major Federal action. 

1508.19 Matter. 

1508.20 Mitigation. 

1508.21 NEPA procefiR 

1508.22 Notice of intent. 

1508.23 Proposal. 

1508.24 Referring agency. 

1508.25 Scope. 

1508.26 Special expertise. 

1508.27 Sionificantlv. 

1508.28 Tiering. 

Authority: NEPA, the Environmental Quality Improvement Act of 1970. as 
amended (42 U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as 
amended (42 U.S.C. 7609), and E.O. 11514 (Mar. 5, 1970, as amended bv 
E.O. 11991, May24, 1977). 

Source: 43 FR 56003, Nov. 29, 1978, unless otherwise noted. 



Sec, 1508.1 Tefminology. 

The terminology of this part shall be unifomi throughout the Federal 
Government. 



Sec, 1508.2 Act. 



"Act" means the National Environmental Policy Act, as amended (42 U.S.C. 
4321 , et seq.) which is also refen-ed to as "NEPA." 

Sec, 1508.3 Affecting. 

"Affecting" means will or may have an effect on. 

Sec. 1508.4 Categorical exclusion. 
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"Categorical exclusion" means a category of actions which do not 
individually or cumulatively have a signfficant effect on the human 
environment and which have been found to have no such effect in 
procedures adopted by a Federal agency in implementation of these 
regulations {Sea 1507.3) and for which. therefoiB, neither an envinanmental 
assessment nor an environmental impact statement is required. An agency 
may decide in its procedures or otherwise, to prepare environmental 
assessments for the reasons stated in Sea 1 508.9 even though it is not 
required to do so. Any procedures under this section shall provide for 
extraordinary circumstances in which a normally excluded action may have 
a significant environmental effect. 



Sec. 1508,5 Cooperating agency, 

"Cooperating agency" means any Federai agency other than a lead agency 
which has jurisdiction by law or special expertise with respect lo any 
environmental impact invoived in a proposal (or a reasonable aiternative) tor 
legisiation or other major Federal action significantly affecting the quaiity of 
the human environment The selection and responsibilities of a cooperating 
agency are described in Sec. 1501 .6. A State or local agency of similar 
qualifications or, when the effects are on a reservation, an Indian Tribe, may 
by agreement with the lead agency become a cooperating agency. 



Sec. 1508.6 CounciL 



"Council" means the Council on Environmental Quality established by Title 
of the Act. 



Sec, 1508.7 Cumulative impact, 

"Cumulative impact" is the impact on the environment which results from the 
incremental impact of the action when added to other past, present, and 
reasonably foreseeable future actions regardless of what agency (Federal 
or non-Federal) or person undertakes such other actions. Cumulative 
impacts can result from individually minor but collectively significant actions 
taking place over a period of time. 



Sec. 1508.8 Effects. 



"Effects" include: 



(a) Direct effects, which are caused by the action and occur at the 
same time and place, 

(b) Indirect effects, which are caused by the action and are later in 
time or farther removed in distance, but are still reasonably 
foreseeable. Indirect effects may include growth inducing effects and 
other effects related to induced changes in the pattem of land use. 
population density or growth rate, and related effects on air and water 
and other natural systems, including ecosystems. 

Effects and impacts as used in these regulations are synonymous Effects 
includes ecological (such as the effects on natural resources and on the 
components, structures, and functioning of affected ecosystems) aesthetic 
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historic, cultural, economic, social, or health, whether direct, indirect, or 
cumulative. Effects may also include those resulting fram actions which may 
have both beneficial and detrimental effects, even if on balance the agency 
believes that the effect will be beneficial. 



Sec. 1508.9 Environmental assessment. 

"Environmental assessment": 

(a) Means a concise public document for which a Federal agency is 
responsible that serves to: 



1. 



Briefly provide sufficient evidence and analysis tor determining 
whether to prepare an environmental impact statement or a 
finding of no significant impact. 



2. Aid an agency's compliance with the Act when no 
environmental impact statement is necessary. 

3. Facilitate preparation of a statement when one is necessary. 

(b) Shall include brief discussions of Ihe need for the proposal of 
alternatives as required by section 102(2)(E), of the environmental 
impacts of the proposed action and alternatives, and a listing of 
agencies and persons consulted. 



Sec. 1508.10 Environmental document. 

"Environmental document" includes the documents specified in Sec 1508 9 
(environmental assessment). Sec. 1508.11 (environmental impact 
statement), Sec. 1508.13 (finding of no significant impact) and Sec 
1 508.22 (notice of intent). 



Sec, 1508.11 Environmental impact statement. 

"Environmental impact statement" means a detailed written statement as 

required by section 102(2)(C) of the Act. 



Sec. 1508.12 Federal agency. 

"Federal agency" means all agencies of the Federal Government It does 
not mean the Congress, the Judiciary, or the President, including the 
performance of staff functions for the President in his Executive Office It 
also includes for purposes of these regulations States and units of general 
local government and Indian tribes assuming NEPA responsibilities under 
section 104(h) of the Housing and Community Development Act of 1974 



Sec. 1508.13 Finding of no significant impact. 

"Finding of no significant impact" means a document by a Federal agency 
. cn7.?'"^^®"''"^ ^^^ reasons why an action, not otherwise excluded (Sec 
1508.4), Will not have a significant effect on the human environment and for 
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which an environmental impact statement therefore will not be prepared. It 
shall Include the environmental assessment or a summary of it and shall 
note any other environmental documents related to it (Sec, 1 501 .7(a)(5)). If 
the assessment Is Included, the finding need not repeat any of the 
discussion in the assessment but may Incorporate it by reference. 



Sec, 1508.14 Human environment. 

"Human environmenr shall be interpreted comprehensively to include the 
natural and physical environment and the relationship of people with that 
environment (See the definition of "effects" (Sec. 1508,8).) This means that 
economic or social effects are not intended by themselves to require 
preparation of an environmental impact statement When an environmental 
impact statement is prepared and economic or social and natural or physical 
environmental effects are interrelated, then the environmental impact 
statement will discuss all of these effects on the human environment. 



Sec. 1508*15 Jurisdiction by law. 

"Jurisdiction by iaw" means agency authority to approve, veto, or finance all 
or part of the proposal. 



Sec. 1508.16 Lead agency. 

"Lead agency" means the agency or agencies preparing or having taken 
primary responsibility for preparing the environmental impact statement 



Sec. 1508.17 Legislation, 

''Legislation" includes a bill or legislative proposal to Congress developed by 
or with the significant cooperation and support of a Federal agency, but 
does not include requests for appropriations. The test for significant 
cooperation is whether the proposal is in fact predominantly that of the 
agency rather than another source. Drafting does not by itself constitute 
significant cooperation. Proposals for legislation include requests for 
ratification of treaties. Only the agency which has primary responsibility for 
the subject matter involved will prepare a legislative environmental impact 
statement. 



Sec. 1508.18 Major Federal action. 

"Major Federal action" includes actions with effects that may be major and 
which are potentially subject to Federal control and responsibility. Major 
reinforces but does not have a meaning independent of significantly (Sec. 
1 508.27). Actions include the circumstance where the responsible officials 
fail to act and that failure to act is reviewable by courts or administrative 
tribunals under the Administrative Procedure Act or other applicable law as 
agency action. 

(a) Actions include new and continuing activities, including projects 
and programs entirely or partly financed, assisted, conducted, 
regulated, or approved by federal agencies; new or revised agency 
rules, regulations, plans, policies, or procedures; and legislative 
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proposals {Sees. 1506.8, 1508.17). Actions do not include ftinding 
assistance solely in the form of general revenue sharing funds, 
distributed under the State and Local Fiscal Assistance Act of 1 972, 
31 U.S.C. 1221 etseq., with no Federal agency control over the 
subsequent use of such ftjnds. Actions do not indude bringing 
judicial or administrative civil or criminal enforcement actions. 

(b) Federal actions tend to fall within one of the following categories: 



1 



2. 



3. 



4. 



Adoption of official policy, such as rules, regulations, and 
interpretations adopted pursuant to the Administrative 
Procedure Act, 5 U.S.C, 551 et seq.; treaties and intemational 
conventions or agreements; fornial documents establishing an 
agency's policies which will result in or substantially alter 
agency programs. 

Adoption of formal plans, such as official documents prepared 
or approved by federal agencies which guide or prescribe 
altemative uses of Federal resources, upon which future 
agency actions will be based. 

Adoption of programs, such as a group of concerted actions to 
implement a specific policy or plan; systematic and connected 
agency decisions allocating agency resources to implement a 
specific statutory program or executive directive. 

Approval of specific projects, such as construction or 
management activities located in a defined geographic area. 
Projects include actions approved by pemirt or other 
regulatory decision as well as federal and federally assisted 
activities. 



Sec. 1508,19 Matter. 

"Matter includes for purposes of Part 1 504: (a) With respect to the 
Environmental Protection Agency, any proposed legislation, project, action 
or regulation as those terms are used in section 309(a) of the Clean Air Act 
(42 U.S.C. 7609). (b) With respect to all other agencies, any proposed major 
federal action (o which section 102(2)(C) of NEPA applies. 



Sec. 1508.20 Mitigation. 

"Mitigation" includes: 

(a) Avoiding the impact altogether by not taking a certain action or 
parts of an action. 

(b) Minimizing Impacts by limiting the degree or magnitude of Ihe 
action and Its implementation. 

(c) Rectifying the impact by repairing, rehabilitating, or restoring the 
affected environment. 



(d) Reducing or eliminating the impact overtime by preservation and 
maintenance operations during the life of Ihe action. 
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(e) Compensating for the impact by replacing or providing substitute 
resources or environments. 



Sec. 1508.21 NEPA process. 

"NEPA process** means ail measures necessary for compliance witti the 
requirements of section 2 and Title I of NEPA. 



Sec. 1508.22 Notice of intent 

"Notice of intent" means a notice that an environmental impact statement 
will be prepared and considered. The notice sliall briefly: 

(a) Describe the proposed action and possible alternatives. 

(b) Describe the agency's proposed scoping process including 
whether, when, and where any scoping meeting will be held. 

(c) State the name and address of a person within the agency who 
can answer questions about the proposed action and the 
environmental impact statement. 



Sec. 1508.23 ProposaL 

"Proposal" exists at that stage in the development of an action when an 
agency subject to the Act has a goal and is actively preparing to make a 
decision on one or more altemative means of accomplishing that goal and 
the effects can be meaningfully evaluated. Preparation of an environmental 
impact statement on a proposal should be timed (Sec. 1502.5) so that the 
final statement may be completed in time for the statement to be included in 
any recommendation or report on the proposal. A proposal may exist in fact 
as well as by agency declaration that one exists. 



Sec, 1508.24 Referring agency. 

"Referring agency" means the federal agency which has referred any matter 
to the Council after a determination that the matter is unsatisfactory from the 
standpoint of public health or welfare or environmental quality. 



Sec. 1508.25 Scope. 

Scope consists of the range of actions, alternatives, and impacts to be 
considered in an environmental Impact statement. The scope of an 
individual statement may depend on its relationships to other statements 
(Sees. 1502.20 and 1508.28). To detemiine the scope of environmental 
impact statements, agencies shall consider 3 types of actions, 3 types of 
altematives, and 3 types of impacts. They include: 

(a) Actions (other than unconnected single actions) which may be: 

1 . Connected actions, which means that they are closely related 
and therefore should be discussed in the same impact 
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statement. Actions are connected If they: 

(i) Automatically trigger other actions which may require 
environmentai impact statements. 

(ri) Cannot or will not proceed unless otiier actions are 
taken previously or simultaneously. 

(iir) Are interdependent parts of a larger action and 
depend on the larger action for their justification. 

2. Cumulative actions, which when viewed with other proposed 
actions have cumulatively significant impacts and should 
therefore be discussed in the same impact statement. 

3. Similar actions, which when viewed with other reasonably 
foreseeable or proposed agency actions, have similarities that 
provide a basis for evaluating their environmental 
consequencies together, such as common timing or 
geography. An agency may wish to analyze these actions in 
the same impact statement It should do so when the best way 
to assess adequately the combined impacts of similar actions 
or reasonable alternatives to such actions is to treat them in a 
single impact statement. 

(b) Alternatives, which include: 

1 . No action alternative. 

2. Other reasonable courses of actions. 

3. Mitigation measures (not in the proposed action), 

(c) Impacts, which may be; (1) Direct; (2) indirect; (3) cumulative. 

Sec, 1508,26 Special expertise, 

"Special expertise" means statutory responsibility, agency mission or 
related program experience. 

Sec, 1508.27 Significantly, 

"Significantly" as used In NEPA requires considerations of both context and 

intensity: 

(a) Context. This means that the significance of an action must be 
analyzed in several contexts such as society as a whole (human 
national), the affected region, the affected interests, and the locality 
Significance varies with the setting of the proposed action. For 
instance, in the case of a site-specific action, significance would 
usually depend upon the effects in the locale rather than in the world 
as a whole. Both short- and long-term effects are relevant. 

(b) Intensity. This refers to the severity of impact. Responsible 
officials must bear in mind that more than one agency may make 
decisions about partial aspects of a major action. The following 
should be considered in evaluating intensity- 
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1 . Impacts that may be both beneficial and adverse. A significant 
effect may exist even if the Federal agency believes that on 
balance the effect will be beneficiai. 

2. The degree to which the proposed action affects public health 
or safely. 

3. Unique characteristics of the geographic area such as 
proximity to historic or cultural resources, park lands, prime 
farmlands, wetlands, wild and scenic rivers, or ecologically 
critical areas, 

4. The degree to which the effects on the quality of Ihe human 
environment are likely to be highly controversial 

5. The degree to which the possible effects on the human 
environment are highly uncertain or involve unique or 
unknown risks. 



8. 



The degree to which the action may establish a precedent for 
future actions with significant effects or represents a decision 
in principle about a future consideration. 

Whether the action is related to other actions with individually 
insignificant but cumulatively significant impacts. Significance 
exists if it is reasonable to anticipate a cumulatively significant 
impact on the environment. Significance cannot be avoided by 
terming an action temporary or by breaking it down into small 
component parts. 

The degree to which the action may adversely affect districts, 
Sites, highways, structures, or objects listed in or eligible for 
listing in the National Register of Historic Places or may cause 
loss or destruction of significant scientific, cultural, or historical 
resources. 



9. TTie degree to which the action may adversely affect an 

endangered or threatened species or its habitat that has been 
determined to be critical under the Endangered Species Act of 
1973, 

1 0, Whether the action threatens a violation of Federal, State, or 
iocal law or requirements imposed for the protection of the 
environment. 

[43 PR 56003, Nov. 29, 1978; 44 FR 874, Jan. 3, 1979] 



Sec, 1508.28 Tiering- 

"Tiering" refers to the coverage of general matters in broader environmental 
impact statements (such as national program or policy statements) with 
subsequent narrower statements or environmental analyses (such as 
regional or basinwide program statements or ultimately site-specific 
statements) incorporating by reference the general discussions and 
concentrating solely on the issues specific to the statement subsequently 
prepared. Tiering is appropriate when the sequence of statements or 
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analyses is: 

(a) From a program, plan, or policy environmental impact statement 
to a program, plan, or policy statement or analysis of lesser scope or 
to a site- specific statement or analysis. 

(b) From an environmental impact statement on a specific action at 
an early stage (such as need and site selection) to a supplement 
(which is preferred) or a subsequent statement or analysis at a later 
stage (such as environmental mitigation). Tiering in such cases is 
appropriate when it helps the lead agency to focus on the issues 
which are ripe for decision and exciude from consideration issues 
already decided or not yet ripe. 



oFfr ^ «f ^ 
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DEPARTMENT OF AGRICULTURE 
Office of the Secretary 
l7CFRPart3100] 

National Environmental Policy Actj 
Proposed Policies and Procedues ' 

AGENCV: United States DepnrLmenl of 
Agriculture [USDA]- 

action; Proposed Rule. 

SUMMARY; Thia action proposes 
Departmental policies and procedures 
for compliance wllh the National 
Environmental Policy Acl [NEPA], as 
amended, 42 U.S.C 4321 etseg,; and the 
Council on Environmental Quality's 
(CEQ) National Environmental Policy 
Act Regulations [40 C J.R. Parts 1500- 
1508), This rule creates Chapter XXXI 
Part 3100 of Subtitle B, 7 CKR. Subpart 
B— National Environmental Policy Act 

'^ ^^Xlt^^^ '*'' ^^'^ proposed rule. Subpart 
A— Office of Environmental Quality 
Activities is reserved for later action 
USDA adopts the CEQ regulations and 
sels forth in this rule general directives 
for USDA agencies in fulfilling their 
requirements imder this rule and those 
of CEQ. 

date: Comments due: June 15, 1979. 

ADDRESS: Comments to; Barry R. 
Flamm. Coordinator, Office of 
Ea^ronmenlai Gu^[ff]nr?nT?ni.. 
USDa, llasJiington, U.C. 20250? 
FOR FURTHER INFOftMATIOM CONTACT: 

pr, Rado f^inzhubei:. Chairman, Ad 
H oc^Working Group. Office of l 

20ziju. Fhone (202) 447-5685. 
SUPPLEMEWTARY INFORMATION; On 

October 25, 1974, Secretary of 
Agriculture Memorandum No. 1695 
Supplement 4, Revised, was issued to 
establish guidelines for the preparation 
of environmental impact statements and 
compliance with other procedural 
requirements of Section 102(2) of the 
National Environmental Policy Act 
(NEPA). Executive Order 11991 and the 
recendy promulgaled regulations of the 
i^uncil on Environmental Quality 
(CEQJ necessitate rules to replace fhis 
memorandum. These rules address 
policy as well as procedure in order to 
assure compliance with the spirit and 
substantive intent of NEPA. 
Accordingly, in this proposed rule USDA 
reatfirms and codiVies its continuing 
pohcy for achieving the goals - 

encompassed by Section 101 of NEPA 
ihTongh implemenlation of adequate 
procedures for the planning 
development and impJementation of 
agency programs and activities 



It is the intent of this rule to set forth 
general policy and procedural directives 
\o assist the individual agencies of 
USDA in complying with the mandates 
ofjNTEPA and the CEQ regulaUons. Each 
USDA Agency is responsible for 
preparing more specific procedures, in 
light of these broad directives, the 
provisions of NEPA and CEQ^s 
regulations, which are tailored to the 
specific programs and activities of that 
agency. Those agencies whose programs 
and activities are of such a nature as to 
not come within the types of actions 
covered by Section 102(2) of NEPA 
should consult with OEQA regarding the 
need for developing specific 
implementation procedures. 

In addition to the above, this rule sets 
forth the role of the Office of 
Environmental Quality Activities 
(OEQA) vrith regard to the NEPA 
process and procedures. Further, it 
explains the coordination between the 
NEPA and the Regulatory Impact 
Analysis review processes. 

This action has been determined lo be 
Significant for purposes of Secretary's 
Memorandum No. 1955. 

An approved Environmental 
Assessment and Draft impact Analysis 
Statement is available from Dr. Rado T 
Kinshuber, at the address provided 
above. 

This rule supersedes Secretary of 
Agriculture Memorandum No. 1695 
Supplement No. 4, Revised (October 25. 

Comments on this proposed rule are 
tnvited. To be considered in the 
preparation of a final rule, comments 
must be received by June 15, 1979. 

Dated: April 26, 1979. 

Acting SBcmtary. 

A^^f^^^' "^"°"^' Environmenlal Policy 
Act (NEPA), as amended, 42 U.S.C. 4321 el 
seq.; Executive Order 11514, Protection and 
Enhancement of Environmental Qnalilv 
^arcl) 5, 1970, as amended by Executive 

rul' }l^' ^''^ ^*' ^^J; 5 "-S-C. 301; 40 

Title 7 of the Code of Federal 
Regulations is amended by adding new 
Chapter XXXI, consisting of Part 3100 to 
read as set forth below^: 



3100.22 Calegohcat Exclusions. 

3in0.23 Lead Agency Disputes 

3100.2^ Pubhc Involvement 

3100.25 Inleragency and InLerdopartmptih^ 
Cooperation. ^" 

3100.26 Time and Page Limits. 

3100.27 Exlra-Agency Expertise. 
3100>28 Supplementa. 

3100.29 DisU'ibution. 

3100.30 Distribution lo OEQA. 
3100^31 When to Prepare an EIS 

3100.32 (mpact Antilysis. 

3100.33 Tiering. 

3100.35 Implementalion of Agency 
Detenninatlon. 

3100.36 Emergencies. - 

Authority^ National Environmental Poticv I 
Acl (NEPA). as amended 42 U.S.G. 4321 ^ '^ 

Sijbpart A— Reserved 

Subpart B-^atfonal Environmental 
Policy Act 

§ 3100.2a Purpose. 

(a] This subpart supplements the 
regulations for impletnenling the 
procedural provisions of NEPA, which 
regulations Were published by the 
Council of Environmental QuaHtv fCEOl 
m 40 CFR Parts 1500^1508. This suff 
incorporates and adopts these 
regulations. 

(b] Words used in the provisions of 
this subpart shall have the same 

n^rr^ f ^ ^^^It^""^ '"^ ^^^ regulations 
ol CEQ at 40 CFR Part 1508. 

[c) References are made in these 

n^.J^^^ ''' appropriate sections of 40 
CFR 150(K1508. This has been done to 
direct the attention of USDA agencies to 
specific provisiona for guidance in the 
development of agency procedures or to 
provisions of the CEQ regulations which 
are Ihebaais for the pertinent section, 
ihe Office of Environmental Qualitv 
Activities (OEQAJ. in cooperation with 
Environmental Quality Committee, will 
develop a NEPA process to be used by 
the Office of the Secretary in reviewins 
miplementing and planning its activities; 
determinations and poJicies. 



CHAPTER XXX(-CULTURAL AND 
ENVIRONMENTAL QUAUTY 

PART 3100— ENVrRONMENTAt 
MATTERS 

Subpart A^Reeerved 

Subpart B-Natk>nal Environmental PofJcy 



Sec. 

3100.20 Purpose. 

3100.21 Policy. 



f3t0O.2t. Policy. 

[a] All policies and programs of the 
various USDA agencies shalJ be 
planned, developed and Implemenled so 
as to achieve the policies declared by 
NEPA m order to assure responsible 
slewardship of Ihe environment for 
present and future generations. 

(b) Each USDA agency is responsible 
for coraphance with the provisions of 
this subpart, the regulations of CEQ and 
he provisions of NEPA. Compliance will 
include the preparation and 
implementation of specific procedures 
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and processes relating to the programs 
and activities of the individual agency, 
as necessary. {§5 1501,2, 1501,3. 1507). 

(c) The Coordinator. OEQA, shall 
review agencies implementing 
procedures to show consistency with 
CEQ*s NEPA regulations and will 
coordinate environmental assessment 
activities for the Office of the Secretary 
which come under the purview of NEPA, 

(d) Each agency shall develop 
appropriate procedures and processes in 
a style which will promote 
understanding at the field staff level 

53100,2Z Categorical Exclusions, 

(a) In general, every agency 
recommendation or report on a proposal 
for legislation or other major agency 
action which significantly affects the 
quality of the human environment 
entails certain NEPA review procedures. 
However, the following are categories of 
agency activities which have been 
determined not to have a significant 
individual or cumula^ve adverse elTect 
on the human environment and are 
excluded from the NEPA review 
process, unless individual agency 
procedures prescribe otherwise 
(5 1508.4J: 

(1) Policy development, planning and 
implementation which relates to routine 
activities such as personnel, 
organizational changes or simOar 
administrative functions; 

(2) Activities which deal solely with 
the funding of programs, such as 
program budget proposals disbursement, 
transfer, or reprogramming of funds: 

(3) Inventories, research activities and 
studies, such as resource inventories 
and routine data collection when such 
actions are clearly limited in context 
and intensity (§ 1506.Z7]; 

(4) Educational and informational 
programs and activities; 

(5) Civil and criminal law enforcement 
activities; 

(6) Activities which are advisory and 
consultative to other agencies, public 
and private entities such as legal 
counselling and representation; 

[7} Activities related to trade 
J^presenlation, and market development 
activities overseas. 

[b] Agencies will identify in their own 
procedures the activities which normally 
Would not require an environmental 
assessment or environmental impact 
statement- (§ 1508,4) 

(c) Any activity which would normally 
Jalt within one of the categories listed in 
paragraph (a) of this section, or in a 
category identified in agency 
procedures, but which is determined to 
nave a potential for significant impact 
»Ti the human environment shall not be 



eligible for exclusion from the NEPA 
process. Agencies shaU adopt 
procedures to assure continuous 
scrutiny of activities to determine 
continued eligibility for categorical 
exclusion, 

S 3100.23. Lead Agency Disputes. 

The OEQA will coordinate, upon 
request, the resolution of lead agency 
disputes. (§ 1501.5[eJ) 

$3100.24. Piibfic Involvement 

All NEPA processes developed and 
followed by USDA agencies shall 
provide for public involvement. The 
OEQA will consult with the Office of 
Policy Analysis and Public Participation 
to coordinate between agencies in 
carrying out this section. 
(§§ 1501.4(e)(2), 1506,06, 150810) 

§ 3100.25w Interagency and 
Interdepartmentat Cooperation. 

(a) The USDA and its agencies shall, 
to the fullest extent possible, cooperate 
with other agencies, departments, 
bureaus, as well as state and local units 
of government to fuliill their 
responsibility under NEPA» utilizing 
memorandum of understanding or other 
instruments of agreement where 
possible, 

(b) If a USDA agency is unable to 
cooperate to the extent formally 
requested by a lead agency, that agency 
shall reply to the lead agency that other 
program commitments preclude full 
involvemnet. Any such reply shall be 
referred to the Coordinator, OEQA, 
within 10 working days of receipt of the 
request for submission to the lead 
agency and CEQ. §§ 1501.6(c)) 

$3100.2^. Time arMt Page Limits. 

The individual USDA agencies will 
establish, through their scoping 
processes, appropriate page limits and 
time limits with due regard to the 
guidance provided by the CEQ 
regulaUons, {§§ 1500.5(e). 1501.1(e), 
1501.7(7J(b]. 1501.8] 

§ 3100.27. Extra-Agency Expertise 

The OEQA will work with USDA 
agencies to identify sources of technical 
and editorial expertise necessary to 
supply interdisciplinary needs which 
have been identified in the scoping 
process and for which expertise is not 
available within that particular agency, 

§3100.28. Supplements, 

A decision to prepare a supplement to 
an environmental document will be 
made by the affected agency. New 
findings and information relating to the 
decision-making process, including 
advice from the OEQA shall be 



considered in such a decision. 
(§ 1502,9(c)) 

§3100.291 Distribution. 

All USDA agencies shall develop and 
maintain a distribution list for 
dissemination of decision documents 
and notices. Agencies may make 
distributions in addition to those 
prescribed in the CEQ regulations. To 
guide agencies in this regard, Appendix 
n of 40 CFR Part 1500, published in 
Federal Register, Vol. 38, No. 147, pages 
20557-20562, on August 1, 1973, or other 
such list as promulgated by CEQ, will 
serve as reference. 

§3100130. Distribution to OEQA. 

A monthly summary of agency 
activity in the NEPA process shall be 
forwarded to the OEQA. A negative 
report is not required. 

9 3100.31. Wtien to Prepare an EIS 

(a) In addition to those agency 
activities identi^ed in § 3100.22(b), 
USDA agencies shall identify those 
classes of their activities which 
normally require an EIS. (§ 1507.3(b)) 

(b) Agency activities not covered by 
paragraph (a) of this section shall 
require an environmental assessment, to 
support an agency determinMion of the 
need for an EIS. (g 5 1501,3, 1501,4) 

S 3100.32. Impact Anatysls. 

(a) AH environmental assessments 
and impact statements prepared by an 
agency regarding legislative proposals 
or program regulations shall incorporate 
applicable components of Impact 
Analysis (see Secretary's Memorandum 
No. 1955J Executive Order No. 12044; 40 
CFR 5 1506.8), 

(b) Incorporation of Impact Analysis 
procedures into agency IVEPA processes 
is to be coordinated between the OEQA, 
the Department's Policy Analysis and 
Public Participation staff and die 
implementing agency (see Secretary's 
policy guidance to USDA agencies: 
Guidelines for Impact Analysis and 
Environmental Impact Statements, 
September 25. 1978). 

S 310043 Tiering. 

Tiering, as set forth in 40 C.RR, 
1502.20, shall be incorporated by 
agencies in their NEPA procedures. The 
OEQA will assist agencies regarding 
specific questions concerning tiering, 

g 3100.34 Problems In Responses to 
Comments. 

Problems concerning the appropriate 
response to comments on environmental 
impact statements shall be resolved, if 
possible, at the agency staff level. 
Problems between USDA agencies not 
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resolved by the final EIS shall be 
submitted to the heads of respective 
agencies for resolution with mediation 
if necessary, by OEQA. OEQA will also 
be mformed of agency problems with 
agencies ouUide USDA and will be 
available to help resolve dispules as 
necessary. (§§ 1503.2, 1503.3, 1503.4} 

§3100-35 Implementation of Agency 
Detenmlnation. 

Each agency shall develop NEPA 
implementing procedures and other 
appropriate internal procedures to 
provide for mitigation, monitoring or any 
other actions or conditions necessary to 
properly carry out the delermina lions 
estabhshed during their NEPA process 
(§ 1505.3) 

§3100.36 Emergencies, 

The procedures developed by each 
agency shall include those NEPA review 
actions necessary in relation to agencv 
responses to emergency situations. ' 
(S 1506J1J 
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OEPARTMEMT OF AGRICULTliRH 

Office of ttie Secretary 

7 CFB Part 3100 

Natfonal EnvfronmentaJ Poricy Act; 
FJnaJ Policies and Procedures 

AGENCY; United States Deparlment of 
Agriculture tUSDA). 

ACTjon: Final rule. 



SUMMARY: On May l, 1979. the 

Department of Agriculture, Office of the 
Secretaiy, published at 44 FR 25606^ 
25608, proposed rules, setting forth 
proposed policies and procedures for 
compliance xvith the National 
Environmental Policy Act (NEPA), as 
amended, 42 U.S.C 4321 et seq.; and the 
Council on Environmental Quality's 
[CEQ) National Environmental Policy 
Acl Regulations (40 CFR Parts 1500- 
1508), 

^USDA did not receive any comments 
on the proposed rules. Minor 
modifica lions for clarity were made in 
the final rule, based on suggestions from 
within the Department. 

This rule supercedes Secretary of 
Agriculture Memorandum No, 1095, 
Supplement No. 4, Revised [October 25, 
1974J* This final rule has been reviewed 
under the USDA criteria established to 
implement Executive Order 12044, 

''Improving'Governmenl Regulations,^' 
and has been classified "significant;* An 
Approved Final Impact Statement is 
available from die Office of 
Environmental Quality, USDA, Room 
412-A. 



EFFECTIVE DATE: July 30, 1079. 

FOR FURTHEB rNFORMATlON CONTACTS 

Barry R. Flamm, Director, Office of 
Environmental Quality, USDA, 
Washington, D.C 20250, Phone f2021 
447-3965. 

Da led: July 26, 1979. 
run WiJIiams, 
Acting Secretary. 

SUPPLEMENTARY JNFORMATJON: Title 7 of 

the Code of Federal Regulations is 
amended by adding new Chapter XXXl 
consisting of Part 3100 to read as set 
forth below: 



CHAPTER XXXl— CULTURAL AND 
ENVIRONMENTAL QUAUTY 

PART 3100— ENVIRONMENTAL 
MATTERS 

Subpart A [Reserved] 

Subpart B— National Environmental Policy 

Act ' 

S(jc. 

3100.20 Purpose. 

3100.21 Policy. 
3100.2Z Categorical Exclusions, 

3100.23 Lead Agency Disputes. 

3100.24 Public involvement. 
3100^5 Interagency and tnterdepflrtmental 

Cooperation. 

3100.26 Extra-Agency Expertise. 

3100.27 Supplements. 

3100.28 Distributions. 
3100-29 Distribution to OEQ, 

3100.30 When to Prepare an EIS 

3100.31 Impact Analysis. 

3100.32 Tiering- 

3100.33 Problems in Responses to 
Comments. 

3100.34 Implementation of Agency 
De term in a lion. 

3100.35 Emergencies. 

Authority: National Environmental Policy 
Act (NEPA), as amended, 42 aS-C 4321 et 
seq.; Executive Order 11514. Prelection and 
bntiancement of Environmental Quality 
fMarch 5, 1970, as amended by Executive 
Order 11991, May 24. 1977J: U.S.C. 301; 40 
CFR 1507.3. 



Subpart A [Reserved] 

Subpart B-National Envlronmentar 
Policy Act 



§3100.20 Purpose. 

[a) Thia subpart suppleiuents the 
regulations for implementing the 
procedural provisions of NEPA, which 
regulations were published by the 
Council of Environmental QualUv fCEOl 
m 40 CFR Parts 1500-1506. This subpart 
jncorporates and adopts these 
regulations. 

(b) Words used in the provisions of 
this subpart shail have the same 

Trvn^ f'J"^^^^^ *" '^^ regulations 
of CEQ at 40 CFR Part 1508. 

[c] References are made in these 
regulations to appropriate sections of 40 
CFR 1500-1508. This has been done to 
direct the altention of USDA agencies lo 
specihc provisions for guidance in the 
development of agency procedures or to 
provistons of the CEQ regulations which 
are the busjs for the pertinent section 



§3100,21 Poffcy. 

[a] AH poJicies and programs of the 
various USDA agencies shall be 
planned, developed and implemented so 
as to achieve the goals declared by 
NEPA in order to assuFG responsible 
stewardship of the environment for 
present and future generations. 

(b] Each USDA agency is responsible 
tor compliance with the provisions of 
this subpart, the regulations of CEQ and 
the provisions of NEPA. Compliance will 
include the preparation and 

implementation of specific procedures 
and processes relating to the programs 
and activities of the individual agency 
as necessary. Those agencies whose 
programs and activities are of such a 
nature as to not come within the types 
of actions covered by Section 102(2) of 
NEPA should consult with Office of 
Environmental Quality (OEQ) regarding 
me need for developing specific 
implementation procedures. 

f§5 1501.2,1501,3,1507] 

(c) The Director. OEQ. shall review 
agencies implementing procedures to 
show consistency with CEQ's NEPA 
regulations and will coordinate 
wivironmental assessment activities for 
the Office of the Secretary which come 
under the purview of NEPA. OEQ in 
cooperation with Environmental Quality 
Committee, wiU develop the necessary 
processes to be used by the Office of the 
Secretary in reviewing, implementinfi 
and planning its activities. ^ 

determinations and policies. 

[d) Each agency shall develop 
appropriate procedures and processes in 
a style which will promote 
understanding at the field staff level. 

§3100,22 Categorical exclusions. 

(a) In general, every agency 
recommendation or report on a proposal 
lor legislation or other major agency 
action which significantly affects the 
quahty of the human environment 
entails certain NEPA review procedures. 
Howeyen the following are categories of 
agency actnities which have been 
determined not to have a significant 
mdividual or cumulative adverse effect 
on Lhe human environment and are 
excluded from the NEPA review 
process, unless individual agency 
procedures prescribe otherwise 
(§150a.4): 

[1) Policy development, planning and 
implementation which relates to routine 
activities such as personnel. 
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l^organizational changes or similar 
admin is triJ live functions; 

(2) Aclivities which deal solely with 
ihe funding of programs, such as 

|; program budget proposals, 

^ 'disbursement, trtinsfer, or 

reprogramming of funds; 

(3) Invenlories, research aclivilies and 
^Indies, such as resource invenlories 

Ipnd rouline data collection when such 
factions are clearly hmiled in conlext 
* and inlensity (1508.27); 

(4) Educalional and informational 
rograms and activities; 

(5) Civil and criminal law enforcement 
activities; 

I (6) Aclivities which are advisory and 
onsultative to other agencies, public 
d private entities such as legal 
bunselling and representation; 
(7) Aclivities related to trade 
ipresentation* and market development 
^Sctivities overseas. 

^j (b) Agencies will identify in their own 
■rocedures the activities which normally 

uld not require an environmental 
asessment or environmental impact 
tetement. (§1508.4) 

life) Any activity which would normally 
*"1 within one of the categories listed in 
aragcaph (a) of this section, or in a 
egory identified in agency 
dures. biit which is determined to 
a potential for significant impact 
die human environment shall not be 
ligible for exclusion from the NEPA 
cess. Agencies shall adopt 
cedures to assure continuous 
tiny of aclivities to determine 
linued eligibility for categorical 
ueion. 



1100.23 Lead agency disputes, 

;The OEQ will coordinate, upon 
Ifltiest. the resolution of lead agency 
Psputes.(§1501.5{oj) 

W00^4 Pul)ljc involvement. 

NEPA processes developed and 
lowed by USDA agencies shall 
^ide for pubhc involvement. The 
will consult with the Office of 
'^ ^^^lysis and Public Parlicipalion 
^ordinate between agencies in 
'ingout this section. 

^^Sai.4(eJ[2). 15O6.0. iSnaiO) 

100.25 tnteragency and 
"rtmental cooperation. 

ISJr^n^^^^ ^"^ ^ts agencies shall. 



'"n 



Mest 



extent possible, coopnrale 



ottier agencies, departments, 

^t, ■ ^^ ^^^^ as Stale and local units 
vemmenl to fulfill their 

^MUyiji^der NEPA, utilizing 
^andum of understanding or other 
^^^enis of agreement where 



(bj If a USDA agency is unable to 
cooperate to the extent formally 
requested by a lead agency, that agency 
shall reply lo Ihe lead agency that other 
program commitments preclude full 
involvement. Any such reply shall be 
referred lo the Director. OEQ. within 10 
working days of receipt of the request 
for submission to the lead agency and 
CEQ (§1 1501,6(c)l 

§ 3100.26 Extra-agency expertise. 

The OEQ will work with USDA 
agencies to identify sources of technical 
and editorial expertise necessary to 
supply interdisciplinary needs which 
have been identified in the scoping 
.process and for which expertise is not 
available within that particular agency. 

§ 3100.27 Supplements. 

A decision to prepare a supplement lo 
an environmental documenl will be 
made by the affected agency. New 
finding and information relating lo the 
decisionmaking process shall be 
considered In such a decision. Tlie 
agency may seek advice from OEQ, and 
such advice shall also be considered in 
making the determination to prepare a 
supplement. (S 1502.9(c)) 

$3100,26 Distribution* 

All USDA agenices shall develop and 
maintain a distribution list for 
dissemination of decision documents 
and notices. Agencies may make 
distributions in addition lo those 
prescribed in the CEQ regulations. To 
guide agencies in this regard. Appendix 
II of 40 CFR Part 1500, published in 
Federal Register, Vol 38. No. 147, pages 
20557-20562. on August 1, 1973, or other 
such list as promulgated by CEQ, will 
serve as reference. 

§ 3100.29 Distribution to OEQ. 

A monthly summary of significant 
agency activity in the NEPA process 
shall be forwarded to the OEQ. A 
negative report is not required. 

§ 3100.30 When to prepare an EIS. 

(a) In addition to those agency 
aclivilies identified in % 3100.22[b], 
USDA agencies shall identify those 
classes of their activities which 
normally require an EIS. (§ 1507.3[b)) 

(b) Agency activities not covered by 
paragraph (a) of this section shall 
require an environmental assessment, to 
support a finding of no significant 
impact or an agency decision lo prepare 
EIS. (g 81501.3.1501.4) 

§ 3100.31 Impact analysis. 

(a) All environmental assessments 
and impact statements prepared by an 



agency regarding legislative proposals 
or program regulations shall incorporate 
applicable components of Impact 
Analysis (see Secretary's Memorandum 
No. 1955; Executive Order No. 12044; 40 
, CFR 1506.3). 

(b] Incorporation of Impact Analysis 
procedures into agency NEPA processes 
is to be coordinated between the OEQ, 
the Department's Pohcy Analysis and 
Pubhc Participation staff and Ihe 
implementing agency (see Secretary*s 
policy guidance lo USDA agencies: 
Guidelines for Impact Analysis and 
Environmental Impact Statements, 
September 25. 1976). 

§3100.32 TJerlng. 

Tiering, as set forth in 40 CFR 1502.20, 
shall be incorporated by agencies in 
their NEPA procedures. The OEQ will 
assist agencies regarding specific 
questions concerning tiering, 

§ 3100*33 Problems in response to 
comments^ 

Problems concerning the appropriate 
response to comments on environmental 
impact statements shall be resolved, if 
possible, at the agency staff level 
Problems between USDA agencies not 
resolved by the fmal EIS shall be 
submitted to the heads of respective 
agencies for resolution with mediation, 
if necessary, by OEQ. OEQ will also be 
informed of agency problems with 
agencies outside USDA and will be 
available to help resolve disputes as 
necessary. (§§ 1503.2. 1503.3. 1503.4) 

S 3100.34 Implementation of Agency 
determinatk>n. 

Edch agency shall develop NEPA 
implementing procedures and other 
appropriate internal procedures to 
provide for mitigation, monitoring or any 
other actions or conditions necessary to 
properly carry oul the determinations 
established during IheirNEPA process. 
(§1505.3) 

g 3100.35 Emergencies. 

The procedures developed by each 
agency shall include those NEPA review 
actions necessary in relation lo agency 
responses to emergency situations, 
(§1506.11) 

(FR Df^c 79-:i^i2:t i'i[tcl 7-^7-73: >f 40 am| 
eiUUNG CODE 341(M1-W 
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Proposed Rules 



TN8 section of the FEDERAL REGISTER 
contains notices to the pubHc of the 
proposed issuance of m^Gs and 
r^^latlbna. The purpose of these notfees 
»e to give interested persons an 
opportunity to pcuDdpate in Uie mle 
maWng prior to the adoption of Ihe fiha/ 
nifes. 



DEPARTMENT OF AGRICULTURE 

Office of the Secretary 

7CFR Parts tb and 1c 

Revfafon of Natkmal EnvJronmantal 
PolEcy Act (NEPA) Policies and 
Pn>cedtire8 

agency: Department of Agricultotv, 

*Cnoie Notice of proposed mJemaJdng. 



MMMARv: On July 3a ie79t the 
Department of Agriculture (U^A) 
published rules setting forth policies and 
ptpcedures for compliance with the 
National Envinmmental Policy Act 
(NEpA), as amended, and the Council on 
EhvlFOnmehfal Quality's (CBQ) 
implementing rsgulationi [40 CFR Pari 
1500^1508). 

On Sept^ember 30, 1961, [46 FR 47747), 
the USDA published a final rule which 
revised delegations of authority within 
tt^ Department Jh these ravisiona, the 
Office of Environmental Quality was 
abolished and the Assistant Secretary 
fop Natnml Reaourcei and Envlroninent 
(NR&E) was delegated the authority to 
administer NEPA implementation for the 
Etepwlm&nt It has been determined that 
effiecUve NEPA implementation can best 
be achieved by reliance on individual 
USDA agency NEPA regulations for 
detailed implementation pTOcedurea. It 
has been further determined that a 
Departmental statement of policy 
regarding NEPA is an effective means of 
assisting agency implementation. This 
proposed regulation sets forth this 
pohcy. 

DATES: Comments must be received on 
or before November 26, 1982, 
ADt>RESSES: Submit written comments 
lb David R Ketchmn, Co-chainnan of 
the Environmental Issues Working 
Group, US. Department of Agriculture, 
Forest Service, P.O. Box 2417, 
Washington, D,C 20013, All written 
comments made pursuant to this notice 
will be available for pubhc inspection at 
the above address. 



fOR PURTNER INFORHATHM CONTACT: 

Peter R Smith, Executive Seci:etaiy of 
the Environmental Issues Worldng 
Group, Room 0154 South Building, US. 
Department of Agriculture, Washington, 
D.C, 20250, Telephone: (2Q2) 447-5166. 
supPLEviEPrTAfnr information: This 
proposed rule has been reviewed under 
procedures established in Secretary's 
Memorandum 1512-1 and Executive 
Order 12291 and has been classified as 
nonmajor* The proposed rule will not 
have — 

[a) An annual effect on the economy 
of $100 million or more^ or 

[b) Any increased costs or prices to 
consumers; individual industries; 
Federal, State, or local govenmient 
agencies; or geogrpahic regions; or 

[c) A significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or the ability of 
United States-based enterprises to 
compete with foreign-based enterprises 
in domestic or export mailcets. 

I have determined that this action will 
not have a significant economic impact 
on a aubstantial number of small enUtiea 
because it imposes on direct or indirect 
costs on small entities, it reqnries no 
paperwork or recordkeepmg, it does not 
affect the competitive position of small 
entities In relation to laige cntiQes, it 
docs not affect the cash fiow or Uquidity 
of small entities, it does not affect the 
ability of a small entity to stay in the 
maricet, and it does not requzra that 
small entities obtain professional 
assistance to meet regulatoiy 
requirements. 

Alternatives to this proposed 
rulemaking have been considered The 
alternative of not amending the 
regulation was considered. This was not 
recommended for several reasons. The 
exising regulation relies on the now 
abolished Office of Environmental 
Quality for implementation. The existing 
regulation does not incorporate the 
Department's statement concerning the 
exclusion of some USDA agencies from 
the need to prepare implementing 
procedures. Finally, the existing 
regulation does not reflect recent agency 
reoiganizations and tide changes. 

Another alternative considered was 
the cancellation of the existing 
regulation. This altfemative is not 
recommended because it was decided to 
be desirable to maintain a Departmental 
sta tement of policy and procedures 
regarding NEPA and because 



Federal Register 
VoL 47, No, 187 
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Monday. September 27, WS:^A 



cancellation would h$v^;n 
amendment of the N^A-" 
several USDA agencietvif^ 
the Departmental regulatiL 
The proposed action wifl 
USDA policy statement £^ 
and environmental matter^ 
responsibilities for envh^ 
effects abroad; a Ust of UJ 
categorically excluded „„^ 
preparation of environm^j 
assessments and enviroi 
statements and a hst of L.^ 
whidi have been excluded -* 
requirements to prepare impl 
procedures. The latter two 
represent only minor ch* 
USDA's existing NEPA i. 
proposed action modifies 
regulation by eliminating ^ 
procedural requirements t«3 
formerly carried out by (hi; 
Environmental Quality. 

list of Subfecta fa 7 CFR 

Environmental impact st|j 
His toric preservation* For^ 

Thercfora, It is proposed^ 
Subtitle A of die Code of ftT 
Regulations be amended At^ 

1, A new part Ic is addedl 
reserved to read as follow^: 

PART to— CULTURAL 
[RESERVED] 

2, A new part lb is adde^ 
follows: .X 

PART lb— NATIONAL 
ENVIRONMENTAL POLICY 

lb,l PkupoB«. 

lb.2 Policy. 

lb,3 CategoHcal exdusioni, 

ib,4 ExcluBian of agencies. 

Aiilhorfty: National Enviram^ 
Act (NEPA), as amended, 43 U,& 
seq.; E.0. 11514, 34 FR 4247, as 
E-0, 11991, 42 FR 26927; EO, 11_ 
1S57I 5 U.S,C. 301; 40 CFR 16074. 



^-■a 






S 1t>^1 Purpose. 

(aj This part supplements 
regulations for implementall^ 
National Environmental Pqli 
(NEPA), for which regulatTcwf 
published by the Council on 
Environmental Quality (CE<5i^ 
Parts 1500^1508, This partlhcV 
and adopts those regulations. 

(b) This pari sets forth Dep 
policy concerning NEPA, est£ 
categorical exclusions of acBi 
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Department and its agencies^ 
forth those USDA agencies 
excluded from the 
»dL to prepare procediirc& 
tdjig NEPA. ^ 

agencies carry out programs 
purposes of encouragiiig 
t and efficient production of 

, and forest products; proper 
ment and conservation of the 
.'i natural resources: and the 
of consumers through 
aemcee. Programs to meet 
ion are carried out through 
education; technical and 
aasistance to landowners and 
producers* and consumers; 
ment of the National Forest 

policies and programs of the 
USDA agencies shall be 
developed, and implemented 
achieve the goals and to follow 

s declared by NEPA in 
'assure responsible stewardship 
vironment for present and 
erations. 

ch USDA agency is responsible 
with the provisions of 
, the regulations of CEQ, and 
ions of NEPA. Compliance will 
e preparation and 
lation of specific procedures 
■ses relating to the programs 

ities of the individual agency, 
, mcluding those involving 
ental effects abroad^ 
Assistant Secretary, Natural 
and Environment (NRJtE], is 
lie for enauring that agency 
ting procedures are consistent 
's NEPA regulations and for 

Ung NEPA compliance lor the 

ent (7 CFR Part 28I9(b]). The 
SeG^etarJ^ through the USDA 

Resources and Environment 
vvill develop the necessary 

I to be used by the Office of the 
inreviewing> implementing, 
iBg its NEPA activitiee. 
tions, and policies, 

rlcal exclusk>ns. 

follotvihg are categories ot 
which have been determined 
ive a significant individual or 
tve adverse effeci on the human 
It and are excluded frcim the 
ion of envb:onm.enlal 
its (EA's) or environmenlal 
itements (E'S's), ui^lcss 
agency procedures prescribe 

mf development, planning, and 
nrtation which rclyles Lo routine 
^^h as personnel. 



m-. 



OfganizatioDal cbeai^g^, or limHar 
administrative functtona: 

(2) Activities whidi deal solely with 
the funding of programs, such as 
program budget propos^, 
disbursements, transfer^ or 
reprogramming of funds; 

(3) InventorieSi research activities^ 
and studies, such as resource 
inventories and routine data collection 
when such actions are clearly limited in 
context and inten^ty; 

(4) Educatio^i^and ioformational 
programs and activities; 

(5) Gvil and crfminal law enforcement 
and InvestigativG activities; 

(6) Activities which are advisory and 
consultative to other agencies and 
public and private entities such as legal 
oounsellfng and representation; 

(7} Activities related to trade 
representation and market development 
activities abroad 

(b) Agencies will identify in their own 
procedures the activities which normally 
would not require an environmental 
assessment or environmental impact 
statement. 

(c) Notwithstanding the exclusions 
listed above and in ! 1&4, or exclusions 
identified in agency procedures, agency 
heads may determine that 
circumstances dictate the need for 
preparation of an EA or £IS for a 
particular action. Agencies shall 
continue to scrutinize their activities to 
determine continued eligibility for 
categorical exclusion. 

fi 1M EKduttont of agenctos. 

The USDA agencies listed below 
carry out programs and activities which 
have been found to have no individual 
or cumulative effect on the human 
environment These agencies are 
excluded &om the requirements to 
prepare implementing procedures. 
Actions of these agencies are 
categorically excluded from the 
preparation of an EA or EIS unless the 
agency head determines that an action 
may have a significant environmental 
ef!^, 

[a) Agricultural Cooperative Service. 

(b) Agricultural Marketing Service, 
(cj Extension Service. 

(d) Economic Research Service. 

(e) Federal Crop Insurance 
Corporation. 

(f| Federal Grain Inspection Service 

[g] Food and Nutrition Service^ 

[hj Food Safety and Inspection " 
Service. 

(i) Foreign Agricultural Service, 

(jj Office of Transportation. 

(kj Packers and Stockyards 
Administration, 

(Ij Statistical Reporting Service. 

(ml Office of General Counsel 



(rt] Q£Elqe of Inspector General 
(o) National Agricultural Library. 
fohn B^ &OW011, Jr^ 

Assistant SecF^tcajt tiattirQl Resouxves and 
Enyifdnnient 

|FR Boc, eS^SBBf ttbd »^2«-K; B:4S am] 
•UjNO CODE M1i-OI-y 



A^rlcuttunil Marketing Service 
7CFRPart60 

Market News Reports 

agency: Agricultural Marketing Service, 
USDA- 

action: Proposed rule. 



summary: The Agricultural Marketing 
Service (AMS) proposes to amend the 
interim final rule published on July 8| 
1982, at 47 F]R 29643-29645, which 
established the collection offees for the 
distribution upon request of copies of 
market news reports to the general 
public The proposal would reqiiire ell 
media, whether trade publication or 
general news media^ to pay for mailed 
market news reports, thereby 
eliminating the exemption for news 
media presently contained In |^e interim 
final nde. 

EFFECTIVE pATCSi Comi^euts due on or 
before October 27, 1902. 

address: Send comments to William T. 
Manley, Deputy Administrator, 
Marketing Program Operations. 
Agricultural Marketing Service. Room 
3071, Soudi Building. United States 
Department of Agriculture, Washington. 
D.C. 20250. Comments will be available 
for public inspection at this location 
during the hours of ScOO a.m. to 4:30 p.m*. 
Monday tiu^i^h Friday. 

FDR FURTHER mF<»1MAT10N CONTACT: 

Dairy reports: Silvio Capponi. Chiet 
Market Information Branch, Dairy 
Division, AMS, USDA. Washington, D.G 
20250, (202) 447-7461. Fruit and 
vegetable reports: Clay J. Ritter, C^ef, 
Market News Branch. Ftuit and 
Vegetable Division, AMS, USDA, 
Washington. D,G 20250, [202) 447-2745. 
Livestock and grain reports: James A. 
Ray, Chief, Market News Branch, 
Livestock, Meat, Grain and Seed 
Division, AMS, USDA. Washington, D.C- 
2025a (202) 447-6231. Poultry reports: 
Raymond Sh Wnik, Chief, Market News 
Branch. Poultry Division, AMS. USDA. 
Washington, D.G 20250, [202] 447-6911. 

SUPPLEMENTARY INFORMATION: The 

Department proposes to amend the 
interim final rule published on July 6. 
19B2. at 47 FR 29643^29645 to require 
that all news media, whether trade 

publication or general news media, to 
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Agreement If the partieB agree to 
>tve the dispute without an 

LtJon award, the settlement 
»inent will be the ^al and binding 

Ltion of the appeal and the 
llraior will dismiss the appeal with 
tdice* 
The ieiins of the settlement 

lent may be recorded by the 
rator, signed by both parties and 

a part of the arbitration record, in 

case the Board will retain 

iction to ensure compliance with 
lettlement agreement; 
,lf the agreement is not entered into 

ntration record^ the Board will not 
ijurls diction to ensure compliance. 

1^17 ArWtratlon award, 

tement is not reached, the 
^ itor will adjudicate the appeal and 
rh written dedsioh within 15 days 
the record is closed. The award is 
on the parties. The decision will 
a Bummaiy of the basic issues, 
of fact and conclusions of law, 
affirming, reversing or 
the appealed action and order 
ipriate relief, 
^als arbitration decisions are not 

idaL 
award will become fmal after 35 
no petition for review is filed. 

for review 

Petitions for r«vlew. 
, party may file a petition for 
with the Board of the arbitrator's 

rtitions for review must be filed 
laS days from the date of the 
ltion award. Supportive briefs 
>mpany the petitions for review 
Ited to 15 pages. Opposition 
'inust be received by the Board 
^ days &om the date of the 
forwarding of a copy of the 
lot review to the opposing party 
limited to 10 pages, 

tW Standard of review, 
lard will grant a petition for 
which establishes: 
^njionstrated harmful procedural 
Tity in the proceedings before the 
ir, or 
>ar error of law. 

FInat Dedslorv 

S^ard will issue a final decision 
dian 15 days from the close of 
Jondent's filing deadline. 

W Judicial review, 
iployee or applicant for 
&nt adversely affected by a 
ir or decision of the Board may 

idicial review under the 

i8of5U.S.a7703. 



Dated; March 10, 1063. 

For Che Board 
H«rimrt E. ElHngwood, 
ChainnGn* 

(FR Doii ta^^Oira Filed »-17^B3: ft4A «tn J 
HLLmO^ODC 7«HMM-II 



DEPARTMENT OF AGRICULTURE 

OfHoe of Itie Secretaiy 

7CFRPart«ibandlQ 

national Envlronmantaf PoHoy Act 
(N^A) PoHcfet and Procedures 

AGEMCY: Agriculture Depatmient 
ACTKMC Final rule. 



SUMpiAnV! This rule prescribes the 
Depa^ent of Agcictdture [IXSDA] 
poucies and procedures for compliance 
with the National Envdrpmnental Policy 
Act (N^A), ias amended, and the 
Coqhcil oh Eavlroninental Quality 
[CEQ) hi^lementiiig regulations (40 C^R 
P^rts 150D-1SOQ]. It has been determined 
that elective NHPA implementation can 
best be achieved by reUanoe on 
individual USDA agency ^NEPA 
regulations for detailed implementation 
procedures. It has been fiidher 
determined that a Departmental " 
statement of poUqj^retgardingN^A is 
an effective means of assisting agency 
implementation, This regulation seta 
forth this pohcy, 

EFFECTIVE D^TE: Maich IE, 1003- 

FOn FURTtlER JNFOnHATION CONTACTS 

Peter F: Smith, ^woutive Secretary of 
the Environmental Issues Working 
Group, Rooni 6154 Soiith Building. U,S. 
Department of Agriculture, Washington, 
D.C. 2D25a Telephone: (2(K] 447-616a 

SUPPLfiniNTARV JNFOmUTKMV: On 

September 27, 19ft2, (47 FR 42364) the 
USpA proposed rules setting forth 
policies and procedures for compUance 
with NEPA and the CEQ implementing 
regulations (40 C3FR Parts 1500-1508). 
This action constitutes &ial rulemaking 

stemming from that proposed rule. The 
final rule provides a USDA policy 
statement regarding NEPA and 
environmental matters, including 
responsibilides for environmental 
effects abroad; a list of USDA actions 
categorically excluded from the 
preparation of environmental 
assessments and environmental Impact 
statements: and a Ust of USDA agencies 
which have been excluded from the 
requirements to prepare implementing 
procedures. 

The final rule repeals and replaces the 
previous regulation, eliminating certain 
procedural requirements which were 



formerly perfbnned by the Office of 
Environmental Quality. 

Tills final rule has been reviewed 
under procedures established in 
Secretary's Memorandum 1512-1 and 
Executive Ordec 12291 and has been 
daasified as nonmajor. The rule will not 
have — 

(a] An annual effect on the economy 
of $100 miUion or more; or 

(b] Any increased costs or ptiqes to 
consumers: individual industries; 
Federal, State, or local govenun^t 
agencies; or geographic regions; or 

(c] A significant adverse effect on 
competition, employment, investment 
productivity, jmiovation, or the ability dt 
United States4)ased ^tezprises to 
compete withforai^i-baied enterprises 
in domestic or ^x^rl markets.. 

This action will not have a significant 
economic impact on a substantial 
number of small eiitities because it 
imposes no direct or indirect cc^ts on 
sinall entitieSt it requires no paperwoi^ 
or recordkeeping, it does hot a^ct the 
competitive position of small entities in 
relation to large entities, it does not 
affect the cash flow or liquidity of small 
entities, it does not affect the ability of a 
small entity to stay tn the market, and it 
does not require that small entities 
obtain professional assistance to meet 
regulatory requirements. 

Dunng the 60-day comment period, 
one comnient was received; and it was 
considered in developing the final rule. 
The principal point raised in file 
comnient was the suggestion that a 
distinction be made between 
compliance policies for NEPA and 
Executive Oider 12114, "Environmental 
Effects Abroad of Major Federal 
Actions/' Hiis comment has been 
incorporated by establishing a new 
subsection to discuss separate policies 
for Executive Order 12114 oompUance. 

List of Subjects in 7 CFR Parts lb and Ic 

Environmental policy statements. 
Historic preservation. Foreign relationa* 

Accordingly, Title 7 of the Code of 
Federal Regulations, is amended as 
follows: 

1. A new Part lb, Subtitle A, is added 
to read as follows; 

PART ib-MATIOHAL 
ENVtRONMEHTAL POUCY ACT 

Ib.l Purpose. 

lb.2 Policy. 

Ib.a Categorical exclusions. 

lb.4 Exdusloa of agendee. 

Authority. National Environinental Policy 
Act (NEPA), as amended, 42 U.S.C. 4321 et 
seq.: E.G. 11514, 34 FR 4247, ae amended by 
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E.O, IIWL ^ FR 20BZ^; E.0, 12114. 44 FR 
10S7; 5 U£.a 301; 40 CFK 15(r3^ 

(a) .This subpart aiiLpplemeiits the 
regulafioiu for Implemenfatioo of the 
Na^onal Envlronmehtal Policy Act 
(I^Sl^A), for which regnlatloiis were 
publiflhed by the Council of 
Envlronmeotal Qtmtity (CEQ) hi 40 CFR 
Parts 1500 throu^ ISOe, The snbpart 
incatpofales and adopts those 
regnlatloftB. 

[b] lUimbpart aet« forth 
Departmentat poBc3[.conoeniing N^A* 
eatabfiriiev ^epirioiil exdn^nf of 
actions oairied ool bjr ihe Department 
mudltsafenctea, and sefts forth those 
USDA agencies which are excluded 

&omih««sqQ]eeiDeiitto prepare 
procedures taiqdcanenting NEPA. 

[a) IKDA agencies cany out programs 
for the pwpose of encouraging sufficient 
and ^fBdeiat prodiastioo of food, fiber, 
andloBBfftprwkicti; proper mam^em^ent 
aiut^ CKMtservatioa^f the Nation's natural 
t^oiij^Des: an^ ihe jxrotaction of 
CCf^^gJipipi^Qnfn^ ini^ction serviceai 
Pst^^^^:^ meet thli mlssionare 
ca^i^A^out^thxou^ reseaidli; educotioni 
tecfanicnl a^ Jniancial assistance to 
laii^l^wnafi,awi:<ip^at^ 
and eonsumj^ mg^ ^ aj ^i^^ the 

ae^ tmi^l^s^mA the 




vadS^ 

so as to achUciEeIhe j^alsand toiollow 
Ihe procedures declmied by NEPA m 
order to as^ur^i^sponfllble stewardship 
of^ fimpvK^noati^ 
futui^ geBeratiioQs* 

[c^ EadblJSDA agency is responsible 
fior d6in|9iaiice.w!fhlhe pJrovialons of 
ttiis^^jiari i^i^olafions of CEQ, and 
the ptbiMona of NEPA. Cconpliance win 
include die pr^aration and 
iispitmsEit^^ofB: 0f spe£i&; procedures 
tind prpoess^ felath^ to the pro^rami 
and acadirttias of the individu^ agency, 
as necessary. 

(d) 1^ JWftifltamSTOretaiyp Natoral 
Resources and Environment (NlUE), Is 
responsible for ensuring that agency 
in^KoenEu^ procedure are consistent 
widi CEQ's NEPA regulations and for 
CQordinath^ NEPA compUance for the 
Department (7 CFR ^•19(bB« Hie 
Assistant Secretary throuj^ the UBDA 
Natural Resources and Environment^ 
Comnuttee* will develop the necessary 
processes to be used by the Oiflce of the 
Secratory in reviewing, implementing^ 
and planning its NEPA activitieB, 
determinations, andpolkies* 

(ej bi connection with the policies and 
Teq^Btsm&j^ set fyiA Jn this subpart, all 



USDA agendas are responaible tar 
compliance with Executive Qoder 1211< 
"Environmental Effects Abroad of Major 
Federal Actions." Compliance wiU 
include the preparation aiui 
implementation of specific procedures 
and processes relative to the programs 
end activities of the Individual agencies, 
as necessary. Agencies shaE consult 
with die Department of State; die 
Council on ^vironmentalQu^^ and 
the Assistant Secretary, NROE, prior to 
placing procedures and processes hi 
efFecL 

SIM Oiieflai ta dawiyslotM. 

(a) TheidUowing are categories of 
activities which have tieen determined 
not to.hava a significant individual or 
cumulative e^oton the human 
enviromnen^ and ate exdnded ^m the 
preparation of eoiiFonmental 
assessment p£A'^ or envk^emnentol 
impact sMement (EiS*eOi unless 
individual aj^ency prooedm^s presodbed 
otherwise^ 

{1) Policiy development, planning and 
impieraentatian wlddi relate to rouHna 
activities, such as personnal, 
oiganizational dnx^gea, or similar 
administrative functions; 

(2) Activities Y^ch deal solely with 
^ the futidli^Hol^Togrffinqs^^uch aa 

prpgram bui^t pro^nbaahi, 
dlsbursementSr and tansfef or 
reprogcamming of funds; 

(3) IttventorieSt testjareh activities, 
and studies^ sudi as resource 
invedtorl^ «nd rootine ^ats coHection 
when sudi actions ara^ dearly limited in 
context and intensity; v 

[4i Edui»tlottal and Informational 
programs and activities; 

[5] Civil and nriznihal law enforcement 
and investigative activities; 

(6) Actii^es which ire advisory and 
consultetive to oflier agencies and 
pubRc and private entitiea, such as legal 
Gomi^eltiiiig andTeprcaEnftatiom 

(7) Activities related to trade 
representation and mai^et development 
activities abroad 

(b) Agendes wdll identify in tiieir own 
procedures the acHi^ties which normally 
would not require an environmentai 
assessmeoit or environmentol impact 
statemenL 

(c] Notwitfastendiqg tiie exclusions 
listed above and m lb*4<ff identified in 
agency procedures, o^^ency heads may 

detennine^^ttft^ckcnmelances delate the 
need for preparation of an EA or EIS for 
a particular action* Agencies shall 
oontimte to scnttimBe tiieir activities to 
determine continued eligibility for 
categodc^ .ffia:hi8iQa, 






si^- 



1 ''J-H 



A'k 



SIM Exi«lttslonii]f|iQefitotost 

(a] The US@A a^ndtt Us^ „ 
^ cany out programs and activi^i^ 
have bean foand to. hoire no inifiv^ 
or cumulative e^ect cmifae humn 
eiivfronmei^ These as^icies a^^^ 
excluded from the requirements to , .r, 

prepare iinplementingprocedures« B 
Actions of these agendes apa 
categorically exdudedfrom die 
preparation of an EA or EE& Bnleai 
agency head determiites thaton 
may have as^gnMcant en 
effect 

[I] Agdcuhund Cooperative 
(2) Agricidtural MaAetihg Simi 
[3] Extension Service, 
(4) Economic Research Service, 
(5} Federal Crop Insurance 

Coipofation, . ' 

(^ Federal Grain Inspection 

0} Food 4nd Nutrition Sendc^^ 

[Q Food Safety and In^)ecSon 
Sendee, 

(^ Foreign Agricultural Servfce, ; 
CIO) Office of Transportatioa. ; : 

(II) Packers and Stodkyards - 
Admtois tration, 

[1^ Statistical Reporting Servh^o 

(13) Office of General Counaei^ 

(14) Office nf Inspector G^ner^ 

(15) National Agricultural 

2. A new Part Ic, Subtitie A, is 
and reserved to read as followst 

PART le-rCULTURAL BESOUI 
{RESERVED) 

SufoparU A and B— [Rem 

3. Subpart A^Reserved] and ^1 
B — National Environmental i^liig^, 
€i Part 31flD, Subtitle fi are esvoJ ^ 
removed 

Assistant Secr&taty, Natural Mest 
MnviroBBienL 

Maid) 14, 1903. 

|FR Doc B3-7309 Filed 1^7.iS9: fttf ufj 
MLUNQ OODS »<1IM1-y 






7 CFR Part 10 



'^-. 



■vj^i 



Claasfflcation, DedaftaWcatfon^ 
^feguardlng of Clasamed Wi 

AOENCv: Department of AgriculturS 
action: Fhial rule. 



summary: These regulations impL 
the provistons of Exei^tive Orderly 
(Aittil e, 1982, 47 FR 14874) and ^ 
Information Security Ov^^^i^t 
Directive (47 FR 27636^ June 26, H 
relatmg to national securi^ ii^or^ 

Hie Executive Order prescribes .a 
uniform infonnation security si 
establishes a monitoring syst * 
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Wfth respect to San Di*?go Counly, al] 
,^porfs> applications, submittals, and 
oiher communicatjoiis pertaining to the 
QlK)ve listed NSPS source category 
should be directed to the EPA, Re^on 9 
Office at the address shown in the "FOn 

frURTHEn tNFORMATtON COHTACT:" 

flection of this notice. 

the Office of Management and Budget 
hae exempted tliis rule from the 
requirements of Section 3 of Executrve 
Order 12291. 

This Notice is issued under the 
authority of Section 111 of the Clean Air 
Act, as amended (42 U.S.C. 1Q57, ef 
seg.)- 

Dated: |l>Iv 12.1983- 
Acting Fi^iOiiaJ A dministrator. 

PUWG CODE «MO-S(MI 



COUNCIL ON ENVIRONMENTAL 

QUALITY 

40CFR Part 1500 

Guidance Regarding NEPA 
Regulations 

AQENCv: Council on Envirenmentsil 
Quftiity, Executive OfBce of the 
President* 

ACTHMfc Enformation Only, Publication of 
Memorandum to Agencies Containing 
Guidance on Agency Implementation of 
NEPA Regulations. 

SUWMARv: The Council on 

Environmental Quality, as pari of its 
oversight of implementation of the 
National Environmental Policy Act. on 
August 14, 1981 requested comments 
from the public on how the various 
tederaJ agencies are implementing the 
fegutations promulgated by the Counctl 
tnl978 [40 CFR 1500 e^5e^.). The 
Council received 142 comments. Sixty^ 
nme comnienters represented business 
firoupsj forty represented state and local 
guvemments; fifteen represented 
environmental groups: thirteen 
represented federal agencies: and f^ve 
[^presented other interest sroups or 
'naividuals- The Council staff 
^umm^rized the comments received in a 
aocum^nf which was subsequently 
?!^!^\^^'^"l^^ble \Q the pubJia On Jiity 12. 
ii«*i the Council pubhshed notice of the 

? ^fie Federal Register, The summary 
pocumenl identified a number of areafj 
*n Which the comments indicate Jhaf 
eenci.^5^ ;^eed to better mrin^jge the 
'^^A process. 

Diihr '^''"^''^^ ^^= ^^^ ^^^ Council held a 
^'^DiJc m.^otinfi re discuss the issue ar^ns 



identifed in the summary document. At 
that lime repreiienta fives of 
environmental gi-oups, industry groups, 
other federal agencies and individuals 
testified* Subsequent to Ihe meeting the 
Council received several additional 
comments addressing the problem areas 
identifed in the summary document. 

Based on the public comments 
received during this process, the Council 
is issuing the following guidance 
document to help officials manage the 
NEPA process in a more efficient 
fashion* 



:: July 22. 1383. 
FOR FURTHER IHFORMATtON COMTACTT 

Dinah Bear, General Counsel. Council 

on Environmental Quality, 722 Jackson 
Place, NW., Washington, D*C, 20009. 
(202) 395-3754. 
A* Alan HUl, 

Executive Office of the Ptestdent 

CoimcU on Env;ranm^nto/ Quality 

722 Jackson Place, N.W. 

Waahmg(on, D.Q 20006 
July 22, 19fl3. 

Me/norandiim 

For: Heads of Federal Agencies 
From: A. Alan Hill, Chairman 
Re: Guidance Regarding NEPA 
Regulations 
The Council on Environmental Quahty 
(CEQ) regulations implementing the 
National Environmental Policy Act 
[NEPAJ were issued on November 29, 
1978. These regulations became effecljve 
for. and binding upon, most federal 
agencies on July 30, 1979, and for all 
remaining federal agencies on 
November 30, 1979. 

As part of the Council's NEPA 
oversight responsibilities it solicited 
through an August 14, 1981, notice in the 
Federal Register public and agency 
comments regarding a series of 
questioas that were developed to 
provide information on the manner in 
which federal agencies were 
implementing the CEQ regulations. On 
July 12. 1%2. the Coum;[i announced lh*i 
fivalliibihty of a docamerit summarizing 
Ihe comments received from the pubhc 
*ind other agencies and Jilso identifying 
issue areas which the Cauncii interjded 
to rrrv^icw. On August 12. 1982, the 
Council held a public meeting to address 
those issues and hear any other 
comments which the public or other 
interested agencies might have about 
Ihe NEPA process- The issues addressed 
in this guidance were ideatifit^d during 
this process. 

There are many ways in which 
^i^encies can meet (heir responsibilJMf>s 



under NEPA and the 1978 regulations. 
The purpose of this document is to 
provide the Councirs guidance on 
various ways to carry out activates 
under the regulations. 

Scoping 

The Council on Environmental Quidiiy 
[CEQJ regulations direct federal 
agencies which have made a declshm lo 
prepare an environmental impact 
statement to engage in a public scopins 
process. Public hearings or meetings. 
although often held, are not required; 
instead the manner in which public 
input will be sought is left lo the 
discretion of the agency. 

The purpose of this process is to 
determine the scope of the EIS so that 
preparation of the document can be 
effectively managed. Scoping is 
intended to ensure that problems are 
identified early and properly studied, 
that issues of lifctle significance do not 
consume time and effort, that the draft 
EIS is thorough and balanced, and thai 
delays occasioned by an inadequate 
draft EIS are avoided. The scoping 
process should identify the public and 
agency concerns; cleariy define the 
environmental issues and alternatives to 
be examined in the EIS including the 
elimination of nonsignificant issues: 
identify related issues which originate 
from separate legislation, regulation, or 
Executive Order (e.g. historic 
preservation or endangered species 
concerns); and identify state and loca] 
agency requirements which nms( be 
addressed. An effective scoping prrrcsi.^s 
can help reduce unnecessary iiiipe.i\-,.tnk 
and time delays in preparing and 
processing the EIS by clearly idtznlih i;;^ 
all relevant procedural .recjuirements. 
^ In April 1981, the Council issued a 
^'Memorandum for General Counsels. 
NEPA Liaisons and Participants in 
Scoping' on the subject of Scoping 
Guidance. The purpose of this guidance 
was to give agencies suggesri[;n?^ a^ ro 
how to more effectively cany our the 
CEQ scoping requirement. The 
availability of this document was 
announced in the Federal Register af 4B 
FR 254ai. it is still available upon 
request from the CEQ Gemm] Counsels 
office- 

The concept of lead agency (§ 1503.16) 
and cooperating agency (§ 1508.5J can 
be used effectively to help manage th« 
scoping process and prepare the 
environmental impact statement. The 
lead agency should identify the potential 
cooperating agencies. It is incumbent 
\ipon the lead a^^ancy to idenlify any 
agency which may uliimately be 
involved in the proposed action, 
including any subsequent permitting 
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actions. Once coopen^tmg agencies havn 
been identified Ihey have specific 
responsibility under the NEPA 
regulations (40 CFR 1501.6). Among 
o\U^r thmgs cooperaling agencies have 
responsibilities to partiuipale in the 
scoping process and to hulp ider.tify 
issues which are germane to any 
subsequent action it must take on the 
proposed action. The ultimate goal of 
Ibis combined agency efforl is To 
produce an EIS which in addition to 
fulfilling the basic intent of NEPA, also 
encompasses to the maximum extent 
possible all the environmental and 
poblic involvement requiremenls of 
state and federal laws, E?cecuiive 
Orders, and administrative pohcies of 
the involved agencies. Examples of 
ihcse requirements include Jhe Fish and 
WildJife Coordinalion Act, the CJe«n Air 
Act. the Endangered Species Act. the 
National Historic Preservation Acl the 
Wild and Scenic Rivers Act, the 
Farmland Protection Policy Act, 
Executive Order 11990 (Protection of 
Wetlands), and Executive Order U998 
(Floodplain Nianagement). 

U is emphasized thai cooperating 
agencies have the responsjbihty and 
obligation under the CEQ regulations to 
participate in the scoping process. Early 
involvement leads to early identiUcation 
of significanl issues, better 
decisionmaking, and avoidance cf 
possible legal challenges. Agencies with 
*^iiirisdiction by law" must accept 
dnsi*^fiaJion as a coopeialing ai^ency If 
requested (40 CFR 15f)1.6J. 

One of ihe functions of scoping is to 
identify the public invotvement/public 
hearing procedures of a,U appropriate 
state ;iTid federal agencies thai will 
ultif iKttely act upon ibe proposed action. 
To tl^^TfflRffifum extent pofisible. suc^h 
procedures should be inlegrated info the 
EtS process so [h'd[ joint public meerfngs 
and hearings can be conducted. 
Conducting joint meetings and hfV'^nngs 
eliminafes duphcation and should 
significantly reduce the time ?)nd cost of 
proce-nsing an EIS and nny subsv^tEen! 
ctpprovids. The end resuh will be a more 
ifrformed public cognis^ant of all facets 
of the proposed action. 

It is importiint thai the lead agdnry 
esh^blish a process to properly mitnaj^e 
scoping- In appropriate siki^nions the 
lujid agency should consider desigii:jlina 
a project coordinator and formii:^ :t7i 
iriieriigency project review team. The 
pr^ijcci coordinator wouid be thf- kty 
person in monitoring time schedules i^nd 
responding to dny problemii wtiich mny 
'<m^G \n borli scofjing and prepjtring llu? 
i:JS, The project review tci^m would be 
es'ablished early in scoping and 
miMnlHined Ihrou^tiout Nm^ process nf 



preparing the EIS- This review te;^m 
would include state and local agency 
representatives. The review team would 
meet periodiuiUy to ensure that the FIS 
is complete, concise, and prepared in a 
timely manner. 

A project review te«m has been used 
effectively on many projects. Some of 
the more important functions this review 
team can serve include: (1) A source of 
information. [2] a coordination 
mechanism, and (3) a professional 
review group. As an information source, 
the review team can identify all federal 
state, and local environmental 
requirements, agency public meeting 
and hearing procedures, concerned 
citizen groups, data needs and sources 
of existing information, and the 
significant issues and reasonable 
aUcmatives for detailed analysis, 
excluding the n on- significant issues. As 
a coordination mechanism, the tcj^r^ can 
ensure the rapid distribution of 
appropriate information or 
environmental studies, and can ir^duce 
the time required for formal coniiUilation 
on a number of issues (e.g.. endangt^red 
species or historic preservation). As a 
professional review group the team can 
asaisl in establishing and monitoring a 
tight tinte schedule for preparing the EIS 
by idenlifying critical points in the 
process, discussing and recommending 
solutions to the lead agency as problems 
arise, advising whether a^equested 
analysts or information item is relevant 
to the i.^sues under consideration, and 
providing timely and substantive review 
comments on any prehminary reports or 
analyses that may be prepared during 
the process. The presence of 
professionals from alt scientific 
disciplines which have a significant rote 
in the proposed action could greatly 
enhance the value of the team. 

The Council recognises that there may 
be same problems with the review tca.m 
concept such as hmited agency travel 
hijids and the amount of work necessary 
to coordinate and prepare for the 
pndodic team meetings. However, the 
potential benefits of the team concept 
are significfmt and the Council 
encourages agencies to con^jider 
utilizing Interdisciplinary project revif;;v 
learns to aid in EIS pi^paratlon. A 
rt?^uJar1y scheduled m.ee ting time and 
location should re^fjlbe coordination 
problcTus 111 some instances, meetings 
cun be anuiigcd so that many projects 
are disnus^jed at ecK;h session. The 
bene fi Is of die concept ;^rc obvious: 
timely ?Mid effective preparation of die 
l::iS. e^LTiy iut^nKric^ition rjnd resolution 
ol <iny pT uL'E;:uis which nvdy arise, and 
eliann^iiion. or ;it least reduction of. the 
T>:;^;d frjf ^jadilionjjl envjronirr^-.'nifd 



studies subsequent to the approval ol 
the EIS, 

Since the key purpose of scoping is 
identify the issues and alternatives ft 
consideration, the scoping process 
should **end*' once the issues and 
aUerna lives to be addressed in the EI 
have been clearly identified Normall 
this would occur during the final stag 
of preparing the draft EIS and before 
is officially circulated for public and 
agency review. 

The Council encourages the lead 
agency to notify the public of the rest 
of the scoping process to ensure that 
issues tiave been identified The lead 
agency should document the results c 
the scoping process in its administral 
record. 

The NEPA regulations place a new 
and significant responsibihty on 
agencies and the public alike during I 
scoping process to identify all 
significant issues and reasonable 
alternatives to be addressed in the E\ 
Most significantly, the Council has 
found that scoping is an extremely 
valuable aid to better decisionmakin; 
Thorough scoping may also have the 
effect of reducing the frequency with 
which proposed actions are challengi 
in court on the basis of an inadequah 
EIS. Through the techniques idenlifie 
this guidance, the lead agency will b( 
able to document that an open public 
involvement process was conducted 
that all reasonable alternatives were 
Idenljfii^d, that significant issues wer 
identified and non-significant issues 
eliminated and that the environment 
public involvement requirements of e 
agencies were met, to the extent 
pSssible, in a single "one-stop*' proc€ 

Categorical Exclusions 

Section 1507 of the CEQ regulation 
directs federal agencies when 
eslabhshing implementing procedure 
identify ihose actions which experiei 
has indicated will not hj§^^g^^ sign i fie 
environmental effect and to 
categorically exclude them from NEF 
review. In our August 1981 request fc 
public comments, we asked the ques 
"Have categorical exclusions been 
adequately identified and defined?". 

The responses the Council receivei 
indicated that there was considerabl 
beJief that categorical exclusions we 
net adequately identified and define* 
number of comment:;tors indicated tl 
^^S^'li^^s had not identified all 
categories of actions that meet the 
Cislegorical exclusion definition 
f§ 1508.4) or that agencies were over 
lei^trictive in their interpretaMons of 
categorical exclusions. Concerns we. 
i xpressed fhat agencies were requiri 
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too mucli cJccumentEJtion for pmji^tjra 
ihat were nor iuhjqv fedenU actions uiLh 
significant effects and also thdt i^^LMicy 
procedures to sdd categories of j^ctions 
to their existing lists 01 G^jtegorifMi 
exclus!0^^s were tola cijmbc-rsor^u. 

The ^Hrional Environmenlcil Pi^jir:^, 
Act^i-d tjie CEQ reguJaricns ^i-e 
concerned pnjiianly wilh those "m..ijor 
leden^^ ructions slgnficantly dth.cMyr^ the 
quelifv of the human enviror^rxienr^ (42 
U,S,a 4332), Accordingly, ^ygency 
procedures, resources, and efforts 
should focTJs on determiDiag whether the 
propostrd fcdcr.il action fs a nmior 
federy! ciriion sisnificantiy iiffectfng the 
qualiti' of hs huii:an environrntnl. Ff the 
answer lo this qiiestfon is yes. nn 
environnif^rtfal impact smfpmenf nmnt bk) 
prepared. If fhcre is in.^ufficier t 
inform^I]on to ans^ver Uie qTitrsricn, an 
environmental assessment is n^i^Jcd !o 
assist the .igency in det«rmTT7ing Ef rhe 
environmentaJ impacfs arti significant 
and require anlilS. If the rrssessnTent 
shows thiit the impects i?re iict 
significant the figency mii;;t prepai-e .i 
finding of no significant impact, r^nlher 
stages of this federal aciion muy bo 
excluded from requirements Lo prepare 
NEPAderjuments. 

The CEQ r?3suL:sfions were issued in 
1978 and most agency impicnienHii^ 
reguldlions and procedures were issued 
shortly thereafter. In recognition of the 
experiei^CH with the NEPA process (h^r 
Bgencies h^jve bad since ihe CEQ 
regulations were is.^ued. the Coun^ U 
believes th^i it is appropriaie for 
agencies to examine their proceduT^es lo 
insure \hrA the NEPA process uJilizes 
^ms additian^il knowledge and 
experience. Accordingly, the Comjdl 
strongly enoouruges agencies to ro^ 
examine rheir envirom^^>nt^dl procedures 
and sperific^dly those portions o^ ihe 
procedure-^ ^vhere ^"categonca! 
exclusions'- arc discussed to determine 
" revisions c^re appropriate- The -ncnfi- 
issues wlijch Ihe Council is cnncerned 
about , re (i j the u.^e of det^j.h^d lists of 
speciUc activities for cftegonca] 
exclns^or-.. [2] it^,, excos^i've use rA 
^^vironn^eniaj c:sse£smenfs/findm^3 of 

"CcuiT:t-;^t.H|.rj>, 

h^. 1^^^^'^*^^^ "-^5 ^^^^'^ some agentjies 
^^vedevv]opeddstsofsp.:cific 
mmu^y ^vhich q,.^I[ry r.s Categorical 
exdu,.^^. The Council bdiev..^ [h:,^ it 
^'iis approach is applied n^uTowJy ir wiH 
flE^^^K^'i^^^ "" ^^c Hgcr^cy with sufficir^nl 
Drnl r^'^^^^^^'^^^sionsona 
consM V^'""^ ■''^ basis with full 
'ha I a/ ''^n*^'^ ^^ ^'^■^' issues iUid impacts 



'ha! A "^^^ ^^ ^^-^' issues iUid jmpacis 
CounHi ''''''^^*' ^"^ ^ specific project The 

"^^der b;-a.jdly defined criteri.i which 



ch.iractenze (ypr's of actions \hA, hui^ad 
on the agency b- expericiice. do n>j[ a^use 
signiticant en\/ironmenlaI effects, if Ihis 
techmque is adopted, ft wouJd be h^jlpful 
for the agency to offer seveiaf examph^s 
of aclfvities frequently performed by 
thfU agency" J? personnel which woufd 
norn7;!ll;y^ fall in these categorif^s. 
Agencies also need to consider wheihi r 

the cumalaii\e effects of severdJ su7.}U 
actions ivou'd c^iui^e sufhcient 
environmental impact to take the 
act[ons out of the categoncsily excluded 
cJass. 

The Council also encour^igi^ij nfiancU^a 
to examine the manner in uhicli they 
use the environmental ass^^ssment 
process fn relation to their pro.;ess for 
identifying projects that meet the 
categorical exclusion dpfinition. A 
reportf/) to the Council indicated ihaf 
some agencies have r very high rr^tjo of 
ijudings of no significant impecJ Lo 
environmental asse^tEments e^tch >ear 
while prodacmg only a handf^d of I^S s. 
Agencies should examine their 
decisionmaking process lo ascertain (f 
some of th^fse actions do not, in fact fall 
witnin the categorical exclusion 
definition, or. converselv. if thev deserve 
fnllEIS treatment 

As previously noted, the Council 
received a number of comiaents. that 
agencies require an excessive amouni of 
envfromnen(al documentation for 
projects thai meet the calegorical 
ej^ciusion definition. The Council 
beh'eves that sufficienl information will 
nsiurlJy be available during the course of 
normaJ project development to 
determine the need for an EIS .md 
further that the agency's administr^itive 
record will clearly document the basis 
for Its deci.^joiL Accordingly, the Council 
sfrongjy discourages procedures that 
would require the preparation of 
addiffonal paperwork to document that 
an activity has been calegoricaljy 
excluded, 

Cdtegoricdl exclusioirs promuIi;a?cd 
hy an agency should be reviewed bv rhe 
Council iit the draft stage. After ^ 
reviewing comments received dming the 
review period and prior to publication in 
final form, the Counci] wilJ dcleimine 
whether the categorical exclusions are 
consistent wiJh the NEFA regulafcions. 

Adoption Procedures 

During the recent effort undertaken by 
Ihe Council toievi^nv the cunent NVH'/K 
regulations, several participants 
rndteated federal agencies were nol 
utilizing the .^uloption procedures as 
authorized by the CEQ rcguiaiions. The 
ceucept of adoption was incorporated 
m\Q llHi Councifs NEPA Regalaho'^y lAo 
CFR irX]G,3) to reduce dupij^ativ.-; ElSs 
prepared by r^^deral agenrit s\ Tlw 



exj;eriences gained during the 1370's 
rt^vealed siluations in which two or 
ni^>re agencieK had an action relalinj? to 
tlie ^a)ne projecl:: however, the timing of 
ihe achons was different. In the early 
yvarsufNEPA implementation, agrnfi,-^ 
]^K./>p-ndr-ntJy approached their 
j:^ In ities Hnd decisions. This prr3Ceduru 
'co; Itself to livo or even three EISs on 
^r,i: oame project In response to this 

siUiation Che CEQ regulations aufhoifzed 
^;genci^^s. ip ceitain instances, !o adopt 

environmental impact statements 
prepared h^^ other agencies. 

In general terms, the regidations 
recognize three possible situations in 
which adoption is appropriate. One is 
where the federal agency pariicip^?tE:d in 
tile process as a cooperatinc^ a^encv Uo 

CFRl5Ca3[c)J.Zn tins case/the 
cooperating agency may adopt a fiua/ 
hJb and snnply issue its record of 
decision,(^j However, the cooperaliji^i^ 
agency must independently review the 
ILIS and determine that its own NEIV^ 
procedures have been satisfied. 

A second case concern.^ Ihe federal 
agency which was not a cooperating 
agency, but is, nevertheless, undertaking 
an activity which was the subject of an 
EIS f40 CFR I506.3(bj), ^fhis sitiiation 
would arise because an agency dnJ n^^t 
anticipate that it would be involved m a 
project which was the subject of ar-jthcr 
agency^s £IS, In this instance who^ r- ihe 
proposed action is substantially the 
same as that aciion d^scr^bed in the EtS 
the agency may adopt the EiS and 
rpc^-cufare [file with EPA and distr^btifi> 
to rigencies Qnf^ the public) ft as a ffoal 
EiS. However, the agency must 
independently review the RS to 
determine that it is cuner.; and that it^ 
own NEPA procedun^s have r>ee^ 
satisfied. When reorculating thefmai 
folb the age^^cy should provide 
informaticn which idemifies what 
federal action is Jnvo!\ . r- 

The third situaL^cn is i;r-^ ^n '.vhich thi- 
proposed action is i\o{ L^ai.^^:.,una]Iy ^tlu- 
same .i?. ihat coven;.? by the EIS. In this 
t;ase, -ir.y agency m,y cidopf an ELS or a 
portion thereof by circulating tlje EiS as 
a dr.iil QY as a portion cf the agency\s 
draft and preparing a final EiS. [4o'cFR 
13i^o.:^(alj, Pepetiiious analysis and tune 
consui.nng data couection can be easily 
e.m-;5naJ.cd utilizing? [hl^- prc^cedure. 
The CEQ icgulatoi?::; J>pe--jficalTy 
address the question o^rdc^tion oniy in 
tej'CL^ r;f prepai'ing EiS^s, However. d;e 
objectives that undtnie this oortion ol 
ihe rcgulalicns— i.e.. reducing delays 
and ctin-iinaling dupt cation— apply with 
equal force to the issue of adopting olh^^i 
envirouujental documents. 
Coi-Lsequeuily, ibe Ccunci] e:icourages 
agencies to put in ph^ce a m.-chan-^m lo. 
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adopting environmenta] Hssessnienrs 
prepRred by olher agencies. Vndi^r sach 
procedures the agency could ifdcp! the 
onvironmental assessment and prepar*^^ 
a Finding of No SigniDcanr Impact hu^ij^ 
on Ihat assessment In doing so. the 
rigency should begufded by several 
pnncipl<i.s: 

—First, when an agency adopts such an 
anjdysi8 il mii^t mdepondenny 
evahate the informalion contained 
therein and take ful] reflp^jnsibthty for 
its scope and content 

—Second, if the proposed action mett^ 
the criteria sec out in 40 CFR 
1501.4(e)(2). a Finding of .\o 
Significant Impact would be published 
for 30 days of public review before a 
final determination is made by the 
agency on s\'hether to p^cj:^a^e an 
er.vironmental impact st^jtement, 

Conlraciing Provisions 

Section 150e,5(c) of the NEPA 
restilaljons contains the basir ru!es for 
a^^encies uhioh choose to havi^ an 
environmental impact statement 
prepared by a contractor. That section 
reqiiires the lead or coopnratijig agfmcy 
to select the contractor, to furnish 
fiiiid;ince and to parlicipyle in the 
preparation of the environmental impact 
statement The regulation requires 
c^Nitraclnrs who aro employed to 
prepare an envirortmentaJ imipacl 
st.'=tcmrr;t to si^n a dif^closure slatemeni 
5itatij:g ihiit they have no financful or 
oiher interest in the outcome of the 
project The responsible f^deja] officii] 
mast independently evaluate the 
^itatement prior to it^ approve) and tak^^ 
«e.^ponsibIlilyJfo£ Us scope and contf^nts, 

uurmq. the recent evalu^jiioT^ r^f 
comnients re^c.rr]]::<^ if gene v 
linplemenlation of the NEPA pro^;t^ss. 
ihi- Coimcil became aware of coi.fus:on 
arid (iTihcisin about the prcvisujns of 
Section 1506:5(c). H i^ppears that a great 
tie:d oi misanderstiu^idm^ exists 
regarding ihe inlerprf^t.-lion of th; 
conflict of interei^t provifi.ion, Tl^ere is 
^iiso some feehr^p ^l-i the a^-^m^f of 
i^tereet provi.^so^^ j^buutd )yj cr^n]plcu^4v 
eliminated/jy — ■ - ■ 

Thjs prnvjsicn it o^^y apuJic^bk* 

preparing an EJS. ll^li r .SM.:h 
cjrcum.slance^. fht'lo^d af^-^■nr:y or^a 
cocper;^t]:^g ^^j^zy ^^o^n st::e-l'rhtf 
^^^^t^^'f^tor to pr!?p;;m the FXS.fi) 

'^■h^^prol'^^■-;ldoes nofapoU' when 
llie iei.'d ogfcr.cy .i<i preparing ilie EiS 

leased <>nin^V-;dionprevid..db^ a 



sources could molude a conliactur hired 
by the priv^^te applicant to do 
^environmental, engineering, or other 
studies necessary^ to provide suffident 
irifonj>rttion to the lead agency to 
P^cp,^%^ dn EIS. The agencv nUKU 
independently evaluate the informution 
^nd is responsible for its accuracy. 

Co<iUi^t of L iii^rest Pro vlsiom; 

The purpose of the disclo^uj'e 
statement requirement is toav^aid 
.^n^ations in ^vhkh the contractor 
pi^parin^ ihe environmental impact 
statement has an interest in the ouino^nc 
of the proposat Avoidance of this 
silnation should, in the Council's 
opi.iion, ensure a better and moi-e 
defensible statement for [he federal 
aoencies. This requirement also ser\^^s 
to assure ihe pubhc that the nnahsis in 
the environmental impact statement has 
been prepared Iree of subjectivo, sdf- 
.serving research and analysis. 
Some persons believe these 
restrictions are motivated bv endue ^md 
unwarranted suspicion about the bia.^ of 
coniiactors. The Council is aware th^u 
n^any conlractors would condact their 
studies in a professional and unbiased 
manner. However, the Council has the 
responsibility of overseeing ihQ 
ad35Ainistration of the National 
Environmental Policy Act in a mannfir 
cnr^wj consistent with the stfitute's 
directives and the public s exoeot^tions 
of sound government 'Th^^ legrd 
n.'spon:>ibilities for carrying cut NEPA^s 
obiiicfivcs rB^i solely with federal 
Hgencies. Thu.^. if any dclegt) tion of 
v%ork is to occur, it sl^uould be arrang^^d 
to be performed in as objective i\ 
iT^unner as possible. 

Preparation of environmenlHl impact 
slatements b> parties who would suffer 
fmand^d Josses it for example, a 'no 
action" ahemative uere selected, coeid 
e^isiiy lead to a public perceptirjn of 
bids. It b important to maintain the 
\)^.'Ah:<^ faith in the integrity of the EtS 
proc^.sy, and avoidanire of conni<;ty in 
3Di; prL^par^ition of environmental impact 
sid^einv^^nts is an iT^iportant means of 
■icha.^vmo t]]is^'oal 

The Coitncii has discovered ^hal sonu> 
^v^i'PCfes h-3\^ beenii>terp^'eiing /he 
^ofi^lictsprovif^ionin .3n overly 
brj;;dL,'.^^-^ome mi^iicfjr. In son.ie Instunces 
jrn^..J/ijscjplinury firms a-e be^ng 
excluded from environment^?] impitct 
M.i^ec^ents preparation canJrac^^s 
hecHu:^r; tyniT{V.s to a parnit company 
V, .^;th hafi aei^^on and/or consL"ji:tion 

-^^rJolhJddl:'^■o^ --^^ ]"'^nmenifil ia^p^jri 
:|\ ^;'/ ■ ; ' ■^■■"-^^-■^ -V--:^^ C'j:-3rr^icts. 



and disclosure provisitms to projt 
proponents who wish !o have the 
contractor for providing environn 
inlom]ation. llie result of these 
misunderstandings hbs been redu 
compctinon in bMding for EiS 
preparation contracts, nnnecessa 
dejisys in Selecting a contractor a 
preparing the EJS. and confusion 
resentr;ient about the recji;iremen 
Council belkves that a better 
understanding of the scone of % \ 
by egendes. contractors and pro) 
proponents will eliminate these 
prob?e7ns. 

Section 1506,5(cl prohibits a pe 
entity entering into a contract wtl 
fed<Tal agency to prepare an EIS 
that party has at that time and di; 
The life of the contract peeiiniary 
odier interests in the cutcoincs of 
propose?. Thus, a firm ^vhich has 
agreement to prepare £^x\ EIS for r: 
construction project cannot, at th 
timp, have an agreement to perfo) 
construction, nor couM it be the c 
uf the cons^nicticn si!:e. However 
there are no snch separate mterer 
arrangements, and if the contract 
pieparalion does not contain any 
incentive clauses or guarantees o 
fijture ^vork on the project it is Ax 
thai an inherent conflict of intere- 
exist Further. § I506.5[t) does no 
prevent an applicant from submit 
mformation to an agencj'. The lee 

fec!erai,jgem;y should evdluatep 
conflicts of interest prior to enter 
any contract for the preparation t 
environmental documents. 

Sdectjon of AUora«itives in Licen 
and PermiltiDg Situations 

Numjrreuts comme/its have beei 
received qeest^oning an agency's 
obi ig;.^ lion, under the Naticnaf 
Environmental Policy Af:t. to eval 
a!ternt)t?vcs lo a proposed aclion 
developed by im applic.mt for a f 
pj^^mEl or license. This concern ar 



. ■-- --"-V H /H hx -•-r .p. X 1. -LJ.X 

rrom a beJiif t'.at projects concei^ 
^indd.;veiopi:d by private parties 
no: be qoestioDcd or sccond-gues 
th^? f;Overnmt>aN There h-^^ been 
disi:i.sssion of developing two star 
to detennin-n- fh-. r^-inge of ulJern 
lo be evc^luated; Ihe '^tradirionar 
slandard for prr^/ecfs whii.h are Ir 
:jrid developed hy a Federal iigen^ 
<i second siand-^^rd of evaluating c 
tho^;^^ allern<?.Hves piepented by a 
^pp!ic-unt for -.k ;-^:r=!iJt or license^ 

iNeilh^^r Nf;PA ^ir - t^e CEQ 
i> ^'Ulidii^n.^^ nj^iKe a d!\{in^.!!on he 
autiocs i-viifdf d by a Fedt r^d age 
:i:id by ^-ii;^ ,.,,:r^^._ [^.,^]^ Xv:PA cf 
faw. wh:i- ey^^ph;-;^:.;-^ frji ^end 
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^?^dfi€aUy address fliis issuV In 
t, the Coujidl addressed the question 
s document, 'Tarty Most Asketf' " 
lestiona Concerning CEQ*s National 
yironmenta! Policy Act ' " 

,.juIations".(5) the answer indicated 
l^t the eniphaais in detennining the 
^pe of alternatives should be on What 
^teasonable". ThfeCouocil said that, 
|sonab]e alternatives include those 
iare practicai or feasible from the 
licaJ and economic standpoint and 
^ jcommon sense rather than simply 
iirablG from the standpoint of the 
^ant." 

J&ce issuance of that guidance, Ih^ 
pcil has continued to receive 
leats.for further cl^HficaUon of this 
ition. Additional interest has been 

derated by a recent appellate court 

onuIPark Commission v, 
\\6] dealt with EPA*s decision of 
her to grant a pennit wnder the 
ional Pollutant Diachai^ 
' lation System to a company 
sing a refinery and deep-water 

lal in Maine. The (Kmrt discoKied 
^the criteria used by EPA in its 

png of alternative sites to evaluate, 
'\t substantive standard used to 
rte the sitea. The court determined 
PA*a choice of alternative sites 
focused by the primary obie^U^vefli 
w^peimit applicant . . /' and that " 
^d limited its consideration of 
to only those sites which Were 
idered feasible, given the 
^^^^ stated goals. The court found 
r^PA s cntena foi- selection of 
itjve sites vvap sufficient to meet 
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applicant's purposes and needs and the 
comnion sense realities of a given 

situation in the development of 

alternatives* 



Tiering 

Tieiing of environmental impact 
statements refers to the jm}cess of 
addressing a broad, general program. 
policy or proposal in an initial 
environmental impact statement (EISJ» 
and analyzing a narrower site^specific 
proposal, related to the initial program, 
plan or policy in a subsequent EIS* The 
concept of tiering was promulgated m 
the 1978 Ceq regulations; the preceding 
CEQ guidelines had not addressed the 
concept The Councira intent in 
formalizing ttte^eriiig conMftwas to 
encourage agencies, "to elimmate' ' ^^ 
fepeflUve diaeussions and to focus on 
the actual issues ripe for decisions at 
each level of enviromnenlal review. "{31 

Despite these intentions, the Council 
perceives that the concept of tiering has 

caused a oertaio amtmnt of confiisicffl 
and uncertainty among individuals 
involved in the NEPA process. This 
confusion is by no means universal* 
indeed, aE^jq^teljr hajfof diose 
commenting in resporisfe S our question 
about tiering [10) indicated that tiering is 
effective and should be used more 
frequently. Approximately one-third of 
the commentators reajKu^led that they 
had no experience with tiering upon 
ifS^W^Wa^jhase tbeiri^fi^^ The 
temamii^ comiiientatcrrfl were critisil rf 
tiering. Some commentators believed 
that tiering ^M%d an atiiiftfoiiai layer of 
paperwork to the process and 



decision is in keeping with the J^^^f^. rather than discouraged, 

^ .u .^ ^ "_^^ duphcation. Some commeatdtors 



kl^-- 



^^t aft afie^^fiEX. 

fiie alternative sites fiae always 
.bounded by some nqtion of 
?ilityy^ to avoid NEpa from ^ ^ - 
ling ''an exercise in frivoknis 
^late".(7) NEPA has never been 
sted to requic^^^e^mipa^cm^^f . . 

conjectural posiSbilitieswlmfte 

|Jnentalion is deemed remote and 
^lative. Rather, the agency*s duty is 
l^der '^altemativesls thlyffl^ 
ire likely to exist/'(^) in the 
^pvek Canipobello case, for 
^le, EPA examined three 
ttive sites and two alternative 
^cations of the project at the 
^ed alternative site. Other factors 
^aeveloped during the'scopjng 
'"^--comments received from the 
.other government agencies and 
ffons, and development of the 
^ B own environmental data— 
^-certainly be incorporated into the 
fion of which alternatives to 
^ly evaluate in the EIS. There is, 



^ ■■■ > " \ 



thou^t that the inclusion of tiering in 
the CEQ regulations added an extra 
legal teqsur^ment EQtte^^JEPA process. 
Other commentatoips aaidthal an initial 
EIS could be prepared when issues were 
too broad to analyze properiy ior any 
^^^^'^tn^i^MBi^fifation* Some 
commentators believed that the concept 
was srniply not applicable to the types 
of pr^jeqtB with which they worked;- 
others were concerned about the need to 
supplement a tiered EIS. Finally, some 
who responded to our inquiiy 
questioned the courts^ acceptance of 
.tiered EISs. 

The Council believes that 
misunderataniUi^^ tiejPi^,aiid^^^^ 
m the NEPA process is the cause of 
^^^ **f *^i» crilrcism. Tiering, of course, 
is^^^^mea^ th^ ^est v^ay to hpndle 
all proposals which are subject to NEPA 
analysis and documentation. The 
regulations do not require tiering; rather, 
they authorize its use when an agency 
determines il is appropriate. It is an 



s^v, 
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option f^^apen{5|f^use when the 
nature of t^T^pblfc^ jtedf to 
tiered EIS[s), 

i '^f^^W^ioesnotadd an additional 
legarrgprihement to the NEPA tih>ce 
An environmental impact statement is 

required for proposals for legislation 
and other m^liOT Federal actiona 
significantly affecting the quaWy of the 
human environment In the context of 
NEPA; "major Federal acUona" include 
adoption of official policy, fonnal plana, 
and pr^rams as well as approval of 
specific projects, such a& construction 
activitiea in a particular location «^..,^^. 
approval of permits to an outside ^ 
applicanL Thus, where a^FederaLafiencv 
adopts a formal plan which will be '^^^ 
executed throughout a poilieulajc r^giqn 
andlalar proposes a specific acttvity^fe 
implement that pkn in the sameregiicm* 
K^ ^^*o°S need to be analyzed under 
NEPA to determine whether they ar^ 
major actions which wilt si^ificantly 
affect the enviromaM^ If^^^HMw^ i^ 

^^i# °°^ ^^^^ ^°^ actions wft be ^^ 
St^pctto tte EliSre^pjirement, whether 
Lrenng is used or noL The agency then 
has one of two altematives: Eidier 
preparation of tv^ enyirpm] 

impact statements, with "tlfe se ™ 

repeating much of the analysis and 
informadon found in the first 

environmental inqjaetstatonent Or 
tiering the tw&docmn^ 

summary of the issues dBs^sseii;^ Ihe . 
™9M(^«#B^and the agency will 
incorporafe by refeffeiid«i:dis«Jte^feKt^ 
from die tltp^ statement. Thus, the 
second, or sJte-speci%>iftat0mEmt. would 
focus primarily on theissufeKi^fev^ant to 
the specific propose and^w^ii^iiQt 
duplicate material fouid iftJtfe^l^.EIS, 
It is difficult to understand, ^4^rtM* -^ '' 
scenario, how tiering can 1^ Giiliciied 
for adding an unnecessary layer to th^ 
NEPA processi rather, it is intended to 
streamline the existing process. 

TheCouncaiagfeeswitit. ,^■ 
commentators who stated that there are 
9 tages in the devetepment of a proposal 

fQF^j^ogram, plan or policy when the 
issues are too broad to lend themselves 
to meaningful analysis in the framework 
of an EIS. The CEQ regulations 
specifically define a "pyonofi!^" a» 
existing at, "that stage Inlfie'^ " ' 
development of an action when an 
agency subject ^ [NEPA] has a goal^and 
is actively preparing to make a decision 
on one or more altemalive means of 
accomplishing the goal and thB &ffb^:&i- - 
can be meonmgfully evaluated '{ll) 
Tiering is not intended to force an 
agency to prepare an EIS before this 
stage is reached; rather, it is a technique 
\D be used once meaningful analysis can 



^i?t^ '<k 



•.-■ 



\_ -1. ■ 



^-? 



f 
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be performed. An EIS is no\ n^quired 
before that stage in the duveJ^jDinenl of 
^ propoijal, *vhether tJt-ing iy uaed or 
not 

The Council also rfc£lK^*3s djiji [itnn^f 
Ss not weJl suited to si] £^3en/:;y '^ 

programs. Again, this i^ why iV^nng hii^ 
htsti /^stt'blifched ^iS iin opt/oa for ihn 
h^GTicy ^0 use. ^s opposed to a 

A stiprlt.n;e:Tla) OS is requi rod ^-htm 
tin ;:isei3cy makes Bubsiantbl ch^ng-js in 
the proposed action relevant to 
enikonniental concc^rnp, or when thtvo 
are signjfcant new drcumstcinr;e£ or 
informatson relevant to environmental 
(concerns bearing en the proposed 
action, and is optional when an agcncj- 
Glherwfae detennmes 1o supplement an 
EIS.(jf2) The standard for suppJcniendne 
an ErS is not changed by the use of 
tiering; there will no doubt be occasions 
when a supplement is needed, but the 
use of tiering should reduce the number 
of tiiose occasions. 

Finally, some commentators raised 
the question of courts" acceptability of 
tiering. This concern is understandable. 
given several cases which have revDrsed 
ti^ency decisions in regard to a 
particutar programmatic EIS, However. 
these decisions have never invalidated 
the concept of tiering, as stated in the 
t.tQ regulations and discussed above 
Indeed, the.courts recognized the 
usefulness of the tiering approach in 
Cflse law before tlie promulgation of the 
tienngj^gylatioii. Rather, the problems 
appear when an agency delermmes not 
to prepare a site-specific EIS based on 
the fact that a programmatic EIS was 
prepared* fn this situation, the courts 
carefully examine the analysis 
contained in the programmaUc EIS. A 
court may or may not find that the 
programmatic EIS contains appropriate 
analysis of impacts and alternatives to 
meet the adequacy test for Ihe site- 
specific proposal A recent decision bv 
the f^mth Circuit Court of Appeals [13] 
invalidated an aUempt by the Forest 
Service to make a delermmaticn 
regarding wilderness i>.nd non- 
wndemess designations on the ba^is of 
^ programmatic JiiS for this reason 
However. Jt should be stressed that this 
and other decisions are net a 
repudiation cf the tiering concept In 
th^se instances, in Fact, tiesiiig has i:dI 
been used: rather, the agencies havo 
vittempted to r^]y exclusively en 
programmatic or ^^fJrsl ievej'^ EiS-^ ivh^di 
cad not hiu g sitf-spoafic informs lion 
No court has found th^il ihe liurinn 
proct^ss /;3 provided for in ihc CEO 

in summary. ^h(> Coiuic^J U [^ l..^ ]]..,^ 
hmns can be i^ usriu] /nell^od of 



redu^ng papej^s'ork and duplication 
when used carefiilly for appropriate 
^'pvs of plans, pro^^rams and policies 
which will bier be traiiskled in!o siit- 
spRcific projects. Tiering should not b^? 
viewed as fin additional substiiniive 
requirement, but rather a means of 
accomplishing the NEPA reqiJiremo^u^ 
if? :in*;:fficient JTianneras possible. 

(?) EiivijToniiitiiJ^l Law Jast^lule, XEPA L) 
Action EnviroawerJa] OtJilo^ h: ,Vjj?/;^^£.v/ 
F^-^i^L^-o) Ag^TicwG^ A Rt'pgrj To the Coiiiif^i) 
on Eriviroismentdl Qudily. October i!?fii, 

[2] Recordfi of decision mtat be prepared 
hy ei\r.h agency responsible Tor making a 
dedfizon. and tannot be adopted by iinothor 
^i^iincy, 

{"}) The Couacal al-o received i^guesls for 
gmiJance o?i effc<:lJve mc^niigf^meni of the 
ti]ijd-pariy environmenbgl impact slaiecaen^ 
approach. However, the Coiincil deterTniued 
thai ftirthor sindy regardir4g tht^ policies 
behiud this tec;h2ique is warranted, and vAaxxs 
to undertake ihat task in the future. 

t^l Ttsere 13 no bap against the agency 
considering candidates suggested by the 
fippiicflnt, although the Federal agency must 
reUnrs its independence. If the applicant h 
sten as having a major role in the selecilon of 
ll3e contractor, contractors may feel the need 
lo plei(se both the agency and the applirant 
An iipp|jcanl*s suggestion, if any. to the 
agencj- regarding the choice of contractors 
should be one of many factors (TivoK^ed in Ihfi 
selection process. 
[*5] 46 FR 18026 fiasi). 
{6) 684 F.2d 1041 flat Cir. 1*)H2). 
[r\ Ver/ito/it Yor.kee Nuclear Powi^r Coro 
V. NHDC, 435 U,S, 519, 551 (197aj 

{^Monarch Chemical V/ovk^, Inc. v. Ekoh, 
466 RSupp, 639. 630 [1979). qaoting Caroh'm 
tnvjronmentQjl Study Group v. US.. 510 F 2d 
7^6.801(1975). 

n/^/^''"^^'^' *^ ^""'^ "^^^ ^'""^ ^^' ^' ^'^^^"^^ 
(W) 'Is tiftring being used to minimi^tfjs 

ix.pjsOUcn in an enviroimienla] asscijsmenl 

and m environmental impact slatemmisr* ^^j 

FR 41131, August 14, 1981. 
p/) 40 CFR 1508.23 (emphasis added L 

03} California v, Bhck le EKC IHP {Vm-2l 

miUHG CODE 31*5-01^ 



ACTIONS Pi^blic Land Order, 



DEPARTMENT OF THE INTERIOR 
Diireau of Land Management 
43 CFR Public Und Order 6447 

JWASH^3047,Oa-2a052(WASH> OR^ 
22053 (WASH), OR-22059 (WASH)] 

Wastilngton; Revocation of Secretarial 
Orders of December 22, 1905, 
Septr&inbar 13, 1316, a^d Aprii 21 
1520, and Public Land Ord^r No, 2342 






sUMS^AflY: This order revokes ihvc 
Secretarial orders amd a public lai 
order affecHji." ^,557.22 aci^js of la 
withdrawn fur ihe YakJJi^a PrOjGrA 
iiction will opeTi 3AWSZ acres of 1 
suj-L-iJCo ei3!r>' and rtiining. Of ihe 
bcilance, 1.657.94 Jdcres have been 
non\ eyt-d fi^om Federal o^vnerahip 
a reservation of oil and gas: 163.4{ 
are included in oiher e^tisHn^x Itine 
M/ithdrawals: and l»3a9.20 acres i* 
restored to Slate indemnity select 
only, and \n]\ not be opened to su 
enln-y or mining. To the extent tha^ 
m^ac^rak re^iiajji in Fcdensl owner 
the landa have been and wil! rem*- 
open io n^lneral leasing, except fo 
1G3.^6 acves that r^ijnain withdrairt 

€J=FECTJVE date: Augusl 34, 1963. 
FOft FURTHEP! INFORMATION CONTil 

Champ C. Vaughan, ]r,, Oregon St 
Office, 503-231-6905, 

By virtue of the authority vester»^ 
Secretary of the Interior bv Sectio 
of the Fedefai Land Policy and 
Managemant x\cf of 1976. 90 Stat 
43 U,S.C 1714. it is ordered as foH 

1. The Secretary's First Form 
Reclamation Withdrawal Order o 
December 22, 1905. which withdre 
folJowing described land for the Y 
Project, is hereby revoked: 

Win;imHleM«ridin]t> 

Piibh'c Lands 

T 9N. R. 27E. 

Sec. 4. SWy-i; 

Sec m S¥^: 

Sec. 14; 

Sec. 20, NE^V I- ^j^^Wl^. NEV4SWM 

andNViSEVi: 
Sec, 22. N Vt'. 
Sec. 24h 
T. 10 N. R. 27 R. 

TaN..R,28E. 
Sec, 2. lots 1 cir;d 2, Sl^NEV^. and SE 
Sec. 12, NVs. NMaSWVi, 
KVsNViiSWV^SWVi, S^SVVV^SJVV 
SK^;SWl^..i;-dSKVV 
T 9N.. R. 28E.. 

Sec, 18. ^TiM-Woi^A NWVi,SW^J 

r. n A., R. 2fli':.. 

Shc.10, SK'/;. 

Si^a 6, kjt a 

T. j:? \.. K\ 2: R, 
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This section of the FEDEflAL REGISTER 
contains regulatory documente having general 
appJKabilfty and legai effect, most of which 
sie keyed to and codified in the Code of 
FecteraJ Regulations, which is put>lrshed under 
60 bUes pursuant to 44 U.S.C. 1510. 



The Code of Federal Regulations is sold Iw 
Ihe S^jerintendent of Docunwils. Prices of 
new book^ are listed fn the first FEDERAL 
REGISTER issue of each week. 

DEPARTMENT OF AGRICULTURE 
Office of the Secretary 
7 CFR Parts land lb 

Departnnental Proceedings^ Judfcral 
Proceedings, and NEPA foiJcy 

agency: Office of the Seo^tarv of 
Agriculture, USDA, 
ACTION: Final rule. 



SUMUART; We are amending the 
Administretive Regulations— 
. Departmental Proceedings, the 

Administretive Regulations— Judicial 
Proceedings, and the National 
Environmental Policy Act regulations as 
part of the United States Department of 
Agriculture's (USDA) regulatory 
reinvention initiative to improve its 
regulations. This final rule updates and 
corrects references to statutes 
Isolations, USDA agencies, and USDA 
omaals; removes gender specific 
references; removes unnecessary 
regulations; and makes minor 
nonsubstantive changes for clarity 
EFFECTIVE DATE; This final rule is 
effective January 22, 1996. 

':<?" f"''T"Eft 'NPORMATION CONTACT: 

William Jenson, Senior Counsel 
Regulatory Division, Office of the 
General Counsel, USDA, room 2422 
6outh Building, 14th Street and 
Independence Avenue SW 
Washington, DC 20250, (202) 720-2453. 

SUPPLEMENTARY INFORMATIOW; 

Background 

L 

The President directed the heads of 
ai departments and agencies to review 
aJl regulations and eliminate or revise 
those that are outdated or otherwise in 
need of reform- The Department 
completed its review and submitted a 
report on the review to the Office of 
Management and Budget on June 1 
1995, The review included USDA's 
Administrative Regulations-^ 



Departmental Proceedings (7 CFR part 
1. subpart B); Administrative 

Regulalions— Judicial Proceedings (7 
CFR, part 1, subpart C); and National 
^vironmental Policy Act regulations (7 
CTK part IbJ. The Ctepartment found 
that these regulations contain outdated 
and mcorrect references to statutes 
regulations, USDA agencies, and USDA 
othaals; unnecessary provisions; gender 
specific references; and provisions that 
could be clarified by making minor 
nonsubstantive changes. This final rule 
updates and corrects references to 
statutes, regulations, USDA agencies 
and USDA officials; removes gender 
speafic references; removes 
unnecessary regulations; and makes 
minor nonsubstantive changes for 
clarity. 

7 CF1^ Parti, Subpart B 

This final rule amends 7 CFR, part 1 

subpart B, by adding a citation to Oie ' 
statutory authority for the subpart. This 
imal rule also amends §§ 1 26 l 27 
1.28, and 1.29 in 7 CFR, part i, subpart 

Section 1.26(c) provides that 
[cjhapter ll of titJe 18, United States 
Lode prohibits employees and former 
employees fi:om representing others 
under certain circumstances See 
§ 0.735-41 of this subUtle for 
illustrations.*^ Section 1.26(c) is 
unnecessary and has no effect and is 
therefore removed. In addition, this 
hnal nile makes minor nonsubstantive 
amendments to 7 CFR 1.26 (a), (b)f21 
and (b)(3] for clarity and to kmcve 
gender specific references. 

Section 1.27 sets forth the Department 
policy with respect to the availabililv of 
written submissions in response to 
certain notices published by the 
Department. Sections 1,27 (a) through 
tdj appear by their terms to apply onlv 
to wntten submissions in response to 
notices of proposed rulemaking 
published by the Departir.enL However, 
^ 1.27(e) provides that, despite the 
imiting language in § 1.27 (a) through 
taj, the policy annunciated in § l 27 
apphes to written submissions in' 
response to any published notice which 
solicits or affords interested members of 
the public an opportunity to submit 
written views with respect to any 
proposed action relating to any program 

administered by the Department 
regard ess of the fac^ that the issuance 
of a rule may not be contemplated 



Further, this final rule amends the 
provisions regarding the confidenUaJity 
of written submissions; Sections 1,27 (c) 
and (dj provide for confidentiality if 
makuig the submission public would 
have an adverse effect on the submitter 
by reason of: (1) Disclosing trade secrets 
processes, operations, style of work or 
apparatus: (2j disclosing the idenlitv 
confidential statistical data, amount or 
source of any income, profits, losses, or 
expenditures^ or (3) exposing the 
submitter to substantial disadvantage in 
business or employment. This 
confidentiahty provision was written 
before the enactment of the Freedom of 
hiformation Act. The confidentiality 
provision in § 1.27 (c) and (d) includes 
agency records that the Department may 
not be able to withhold under the 
Freedom of hiformation Act, Therefore, 
& 1-27 IS amended to provide that 
confidentiahty may be given to written 
submissions only if they may be 

withheld under the Freedom of *^ 
Information Act, 

Further stiU, this final rule amends 

yi^27 by setting forth the scope of the 
Department pohcy at the beginning of 
& 1^27, eliminating the inaccurate 
hmiting language currently found in 
& 1.27 (a) threugh td), and making other 
minor nonsubstantive changes for 
clarity. 

Section 1,28 contains an inaccurate 
relerence to a provision of the 
Administrative Procedure Act This 
final rule amends § 1.28 to correct that 
inaccurate reference. 

^^ Section 1.29(a) provides that the 
Administrator, Agricultural Marketing 

bervice may delegate the authority to 
issue subpoenas in connection with 
investigations being conducted under 
the Packers and Stockyards Act, as 
amended and supplemented (7 U S C 
181-229), to the Deputy Administrator 
Packers and Stockyards, Agricultural ' 
Marketing Service.^ Since § 1.29(a) was 
issued, the Department has been 
reorganized and the references to 
Department officials in § l.29(aj are no 
onger accurate. This final rule amends 
this provision within § 1.29(a) to correct 
the references to Department officials. 

In addition, this final rule amends 
other provision,^ in § 1.29(a), and 
§§ l;29(b)(l)(iii), (b)(2). ^nd (b)(3) for 
clanty and to remove gender-specific 
references and surplusage. 
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7 GFR, Part 1, Subpart C 

This final rule amends 7 CFR, part 1, 
subpart C, by adding a citation to the 
statutory authority for the subpart. This 
final rule also amends § 1.41 in 7 CFR, 
part 1, subpart C, to remove a gender- 
specific reference and to remove a 
provision that requires service of 
process to be made upon, the General 
Counsel to enforce child support or 
alimony payments owed by employees 
of the Department. This provision is 
removed because the regulations related 
to service of legal process for the 
enforcement of child support and 
alimony owed by Department 
employees are set forth in 5 CFR, part 
581. ^ 

7 CFR, Part lb 

This final rule amends the authority 
citation for 7 CFR, part lb, to remove 
inaccumte references to the Federal 
R^giisler, 

Section Ib.i contains inaccurate 
references to regulations and an 
inaccurate reference to the Council on 
Environmental Quality. This final rule 
corrects those inaccuracies. 

Section lb,2[a) describes the purposes 
of some of the Department's programs 
and the methods by which some of 
these programs are conducted. Section 
lb.2(a) is uimeoessary and has no effect 
and is therefore removed. In addition, 
this final rule makes minor 
nonsubstantive amendments to 7 CFR 
lb,2 pa>agraphs (c), (d), and (ej for 
clarity; to remove inaccurate references 
to regulations, the Under Secretary, 
Natural Etesources and Environment, 
and the Agricultural Council on 
Envircinmental Quality; and to remove 
surplusage. 

Section lb.3(c) is amended to correct 
a cross reference. 

Section lb.4 lists agencies that are 
excluded from the requirement to 
prepare procedures to implement the 
National Environmental Policy Act and 
categorically excluded from the 
preparation of environmental ^ 
assessments and environmental impact 
statements unless the agency head 
determines that an action may have a 
significant environmental effect. Since 
§ lb.4 was published, the Department 
has been reorganized and some of the 
listed agencies no longer exist. This 
final rule corrects the list of Department 
agencies in §lb.4 and makes mijrior 
nonsubstantive changes for clarity. 



gender-specific references, remove 
unnecessary provisions, and clarify 
existing regulations. The rule will not 
have any effect on the public and no 
pnbhc participation is expected. 
Therefore, notice and public procedure 
with respect to this rule are 
unnecessary, and there is good cause 
under 5 US.C. 553 to make this rule 
effective without opportunity for public 
participation. 

ExecuHve Order 12866 and Reeulatonr 
FlexibiO ty Act 

This rule has been reviewed under 
Executive Order 12866. The rule has 
been determined to he not significant for 
the purposes of Executive Order 12866 
and, therefore, has not been reviewed by 
the Office of Management and Budget. 

This final rule updates and corrects 
references to statutes, regulaUons^ 
USDA agencies, and USDA ofTicialsj 
removes gender-specific references; 
removes unnecessary provisions; and 
makes minor nonsubstantive changes 
for clarity. This final rule will not have 
any economic impact. 

Under these circumstances, the 
Secretary has determined that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. 

Executive Order 12778 

This rule has been reviewed under 
Executive Order 12778, avil Justice 
Reform, This rule: (1) Preempts all state 
and local laws and regulations that are 
inconsistent with this rule; (2) has no 
retroactive effect; and [31 does not 
require administrative proceedings 
before parties may file suit in court 
challenging this rule. 



Paperwork Reduction Act 

This final rule contains no 
information collection or recordkeeping 
requirements under the Paperwork 

ReductionActofl995(44U,S.C. 3501 

et seq.]. 



Notice and Comment 

This rule makes only minor 
nonsubstantive amendments to the 
regulations in order to update and 
correct incorrect references, remove 



List of Subjects 

7 CFR Part 1 

Administmtive practice and 
procedure, Agriculture, Antitrust, Blind, 
Claims, Concessions, Cooperatives, 
Equal access tQ justice. Federal 
buildings and facilities, Freedom of 
information, lawyers, Privacy. 

7 CFR Pan lb 

Environmental policy statements. 

Accordingly, 7 CFR parts 1 and lb are 
amended as follows: 



PART 1— ADMINtSTRATIVE 
REGUUtlONS 

1. The authority citation for part 1 
continues to read as follows: 

AulhDrily: 5 U.SC 301, unless otherwise 
noted, 

§1-26 [Amefi(fe<f| 

2-3- Section 1,26 is amended as 
follows: 

a. In paragraph (a), by removing the 
words "The provisions of this section 
apply" and hy adding the words "This 
section applies" in their placej and by 
removing the words "such provisions, 
or any part thereof and by adding the 
words "this section, or any part of this 
section" in their place. 

h. In pamgraph (b)[2), by removing the 
word '*he" and adding the words '*the 
Secretary" in its place each time it 
appears; and by removing the word 
"him" and adding the words "the 
person" in its place. 

c. In paragraph (b)(3), by removing the 
words "his employment he" and adding 
the words "employment with the 
Department the employee or former 
employee" in their place; and by 
removing the word "him" and adding 
the words "the employee or former 
employee" in its place. 
d. By removing paragraph (c). 

§1,27" [Amended] 

4, Section 1.27 is revised to read as 
follows: 

S 1-27- Ruleniaking and oWer notice 
pfOcediureQ^ 



(a) This section shall apply to: 

(1) Nolices of proposed rulemaking; 

(2) Interim final rules; 

(3) Advance liptices of proposed 
rulemaking; and 

(4) Any other published notice that 
solicits, or affords interested members of 
the public an opportunity to submit, 
written views with respect to any 
proposed action relating to any program 
administered in the Department 
regardless of the fact that the issuance 

of a rule may not be contemplated. 

(b) Each notice identified in 
paragraph (a) of this section shall 
indicate the procedure to be followed 
with, respect to the notice; unless the 
procedure is prescribed by-statute or by 
published rule of the Department, Each 
notice shall contain a statement that 
advises the public of the policy 
regarding the availability of written 
submissions by indicating whether 
paragraph (cj, [d], or (e) of this section 
IS applicable to written submissions 
made pursuant to the notice. 

(c) All written submissions made 
pursuant to the notice shall be made 




a^ 



^i 



•■<t 



^4 
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available for public inspection at limes 
and places and in a manner convenient 
to the pubLc business. 

(d)(1) Any written submission, 
pursuant to a notice, may be held 
confidential if the person making the 
submission requests that the submission 
be held confidential, the person makms 
tfte submission has shown that the 
written submission may be withheld 
under the R:eedom of hifoimation Act 
and the Department official authorized 
to issue the notice detennines that the 
submission may be withheld under the 
rreedom of Information Act. 

(2) If a request is made in accordance 
with paragraph (d)(i) of this section for 
confldential Ireatmenl of a written 
submission, the person making the 
request shall be informed promptly in 
the event the request is denied and 

altorded an opportunity to withdraw the 
sutimission, 

(3] If a determination is made to eranl 
a request for confidential treatment 
under paia^aph (d)(1) tf this sertion. a 
statement of the specific basis for the 
determination that will hot be 
susceptible ofidenlifying the person 
makmg the request will be made 
available for public mspeclion 

(e) If die subject of the notice is such 
that meaiiingfiil submissions cannot be 
expected unless they disclose 
inlbnnation that may be withheld under 
ttie Freedom of Information Act the 
notice shall so indicate and contain a 
statement that written submissions 
pursuant to the notice will be treated as 
oonfidenLal and withheld under die 
Freedom of Inibrmation Act. Provided 
itiat the policy regardmg availability of 
written submissions set forth in this 
paragraph may only be used with the 
prior approval of the Secretary, or the 
Under Secretary or Assistant Secretary 
that administers the program that is the 
subject of the notice. 



d. In paragraph (bj(3), by removino 
the reference "(5 U.S.C. 301). ". 

§t.2S Subpoenas felaling to 

^'^I!?2I11!'"** »*«*'•»* administered 
by tfte Secretary of Agriculiura. 

(aj Issuance of subpoena, (i) When 
the Secretaiy is anthorized by statute lo 
issue a subpoena in connection with an 
investigation being conducted by the 
Department, the attendance of a witness 
and the production of evidence relatinR 
to the investigation may be required bv 
subpoena at any designated place, 
including the witness' place of business 
Upon request of any representative of 
the Secretary involved in connecHon 
with the investigation, the subpoena 
mfiy be issued by the Secretary, the 
Inspertor General, or any Department 
ofHcia authonzed pursuant to part 2 of 
Uns title to administer the prqg^ni to 
which the subpoena relates, if the 
official who is to issue the subpoena is 
satisfied as to the reasonableness of the 
grounds, necessity, and scope of the 
subpoena. Except as provided in 
paragraph [a)[2) of this section the 
authority to issue subpoenas may not be 
delegated or redelegated by the head of 



subpart" and addmg the words "This 
part" in their place. 

b. fa paragraph (b), by removing the 
word 'subpart" and addmg the word 
part" in Its place. 



an agency. 

(2jThe Administrator, Grain 
Inspection, Packers and Stockyards 
Administration, may delegate Ihe 
authority to issue subpoenas in 
connection with investigations beinc 
conducted under the Packers and 
Stockyards Act (7 U.S.C. 181-229). to 
^e Deputy Administrator, Packers and 
Stockyards Programs. 



§1-28 [Amended] 

5. Section 1,28 is amended by 
removing the phrase "the provisions of 
section 4(d) of the Administrative 
Procedure Act (60 Stat. 239; 5 U S C 
1003(d))" and adding the reference "5 
U.S.C. 553(e)" in its place. 

$1.29 [Amendied] 

6, Section 1.29 is amended as follows- 

«f f J»,Tf ""^ paragraph (a) to read as 
set lortn below. 

b. In paragraph (b)(l)(iii), by adding 

c In paragraph (b)(2), by adding llje> 
woids 'or she" immediately after the 

word he"; and by removing the word 
therein and adding the words "in the 

subpoena" in its pJace. 



§1.41 [Amended] 

7-8. Section 1 .4 1 is amended as 
lollOTvs; 

a. In Ihe third sentence, by removinc 
the won) "he" and adding the words ^ 

the officer" in its place. 

b. By removing the last sentence. 

PART lb— NATIONAL 
ENVIRONMENTAL POLICY ACT 

9. The authority citation for part lb is 
revised to read as follows; 

Authority: 5 U.S.C. 301; 42 U.S.C. 4321 el 
seq,E.0. 11514 3 CTR. 1966-1970 Comp 
P^902 as amended by E.0. 11991. 3 CFR 
1978 Comp., p. 123; £.0. 12114. 3 CFR. 1980 
Comp.. p. 356; 40 CFR 1507.3. 

§lb.l [Amended] 
10. Section Ib.l is amended as 

loiiowsr 

^i" ,P^[''S'"^P'i (^J- ^y removing the 
words This subpart" and adding the 
words "This part" in their place; by 
removmg the words "Council of and 
addmg the words "Council on" in their 
place; and by removing the words "The 



Slb.2 [Anwndecl] 

11. Section lb.2 is amended as 
loiiows: 

a. By removing paragraph (a). 

b. hi paragraph (c). by removing the 
words the provisions of this subpart" 
Mid adding the words "this part" in 
then- place; and by removing the words 

the provisions of NEPA" and addinc 
the word "NEPA" in their place. 

c. In paragraph (d). the first sentence, 
by removmg the word "Assistant" and 
addmg the word "Under" in its place; 
.SSl^"""^ *^^ reference "(7 CFR 

d. In paragraph (d), the second 
^ntence, by removmg the words 

Assistant Secretary, through the USDA 
Natural Resources and Envirenment 
Committee" and adding the words 

Under Secretaiy. NH&E. through the 
Agricultural Council on Enviroimental 
Quality" in their place. 

e. hi paragraph fe). the first sentence, 
by removing the word "subpart'^and 
adding the word "part" m its place 

f. In paragraph fe), the third sentence, 
by removing the word "Assistant" and 
adding the word "Under" in its place 
wf ^y'P'J^'ena^ng paragraphs (b). [c). 

i„!i M? ^®^ ^ paragraphs (a), (b). (c). 
and (d), respectively. 

§1b.3 [Amended] 

12. In S lb.3, paragraph (c) is 
amended by removing the words "above 
and m and adding the words "in 
paragraphs (a) of this section and" in 
liieir place. 

foUow^^'^'°° llj-* is revised to read as 

§ 1 b.4 Exclusion of agencies. 

(a) The USDA agencies and agencv 
units listed in paragraph (b) of this 
section condua programs and activities 
that have been found to have no 
individual or cumulative effect on the 
Iiuman environment. The USDA 
agencies and agency units listed in 
paragraph (b) of this section are 
excluded fi-om the requirements of 
prepanng procedures lo implement 
NEPA. Actions of USDA agencies and 
agency units listed in paragraph (b) of 
tins section are categorically excluded 
trora the preparation of an EA or EIS 
unless the agency head determines that 
an action may have a significant 
environmental effect. 

fblCl) Agricultural Marketing Service 
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(2) Economic Research Service 

(3) Extension Service 

(4) Federal Cdrp Insurance Corporation 

(5) Food and Consumer Service 

(6j Food Safely and Inspection Service 

(7) Foreign Agricultural Service 

(8) Grain Inspection, Packers and 
Stockyards Administration 

(9) National Agricultural Library 

(10) National Agricultural Statistics 
Service 

(11) Office of the General Counsel 

(12) Office of tbe Inspector General 

Done in Washington, DC, this 6th day of 
December, 1995, 

Dan Glickman^ 

Seciutary of Agriculture. 

FR Doc, 95-30674 Filed 12-21-95; 8;45 om] 

eiLUtM CODE 341(M>1-M 



Food Safety and Inspection Service 

9CFRPart310 
[Docket No. 95-04BDF] 
RIN 0583^003 

Use Of the Fast Antimlcrobiar Screen 
Test for Bob Veal Calves 

AQEftlcr: Food Safety and bispeclion 

Service, USDA. 

ACTION: Direct final rule. 



SUMMARY: The Food Safety and 
Inspection Service (FSIS) is amending 
the Federal meat inspection regulations 
to peimil the use of flie Fast 
Aatimirfobial Screen Test (FAST) in iis 
bob veal calf residue testing program. 
Under FSIS' residue testing program, 
carcasses of bob veal calves are subject 
to specific regulatory requirements for 
residue testing by FSIS inspectors to 
assure that adulterated meal does not 
enter human food channels. Until 
recently, the Calf Antibiotic and 
Sulfonamide Test (CAST) was the only 
official test authorized for use in the bob 
veal calf residue testing program. FSIS 
has now developed FAST, which is an 
enhanced and equally effective version 
of CAST that provides results after 6 
hours of incubation, compared to 19-24 
hours of incubation for CAST, This 
action will permit the use of FAST in 
lieu of CAST under FSIS* bob veal calf 
residue testing program, 
DATES; This rule will be effective on 
February 20. 1996, unless we receive 
written adverse comments or written 
notice of intent to submit adverse 
comments on or before January 22, 
1996, If FSIS receives adverse comments 
or notice of intent to submit adverse 
comments, FSIS will withdraw this rule 
and publish a proposed rule for public 
comment. 



ADDRESSES: Send an original and two 
copies of written comments to; FSIS 
Docket Clerk, Docket #95^48DF, Room 
4352, South Agriculture Building^ Food 
Safety and Inspection Service, US. 
Department of Agriculture, Washmeton, 
DC 20250, 

SUPPLEMEffTARY INFORMATION: 



Background 

In June 1984, as a result of findings of 
increased levels of sulfonamide and 
antibiotic residues in young calves, FSIS 
promulgated an interim rule (49 FR 
23602; affinned 50 FR 32162) that 
amended the Federal meat inspection 
regulations (9 CFR parts 309, 310 and 
318) by estabhshing an intensified 
residue testing program for bob veal 
- calves (calves up to 3 weeks in age or 
150 pounds in weight), FSIS was 
concerned with findings of increased 
levels of sulfonamide and antibiotic 
residues in young calves, and undertook 
an emergency rulemaking to decrease 
the likehhood that adulterated meat 
would enter into human foqd channels, 
FSIS determined that carcasses and 
parts diereof fi-om bob veal calves are 
adulterated under the Federal Meat 
Inspection Act if they bear or contain 
sulfonamide or antibiotic residues other 
than in accordance with tolerances 
established by the Food and Drug 
Administration, . 

In the interim rule, FSIS stated Ihat 
CAST, a swab bioassay lest, would be 
the official test used to screen carcasses 
of bob veal calves. In Irial testing, FSIS 
had found CAST to be extremely 
reliable in detecting violative levels of 
anlibiotics and sulfonamides in animal 
tissues, 

FSIS has recently developed a new 
test that, like CAST, is designed to 
detect the presence of sulfonamide and 
antibiotic residues in animal tissues. 
FAST is similar to and is performed in 
a similar manner to CAST. The major 
advantage of FAST is that test results 
can be obtained in 6 hours, instead of 
the 18-^24 hour period required for 
CAST. FSIS' in-plant trial testing of 
FAST has shown that FAST is 
equivalent to CAST in detecting 
sulfonamide and antibiotic residues in 
animal tissues. ' 

Therefore, FSIS is amending § 310.21 
to add FAST as an alternative to CAST 
for use by inspectors in testing carcasses 
and parts of bob veal calves for 
sulfonamide and antibiotic residues. 



■ ReSQlla of the in-planL triaJ ibr FAST are 
available for review [n the Office of the FSIS Docket 
Clerk, Room 4352, South Agriculture Building, 
Food Safety and Inspection Service, U,S. 
Department o/ Agriculture, Washington, DC 20350. 



Effective UaU 

This rule is being pubhshed without 
a prior proposal because this action is 
viewed as noncontroversial, and FSIS 
does not anticipate any adverse public 
comments will be received. This rule 
will be effective 60 days after the date 
of publication in the Federal Register 
unless FSIS receives written adverse 
comments or written notice of intent to 
submit adverse comments within 30 
days of the date of publication of this 
rule in the Federal Register- 

If FSIS receives adverse comments or 
notice of intent to submit adverse 
comments, FSIS will withdraw this rule 
and publish a proposed rule for public 
comment. 

If no adverse comments are received, 
FSIS will publish a noUce in the 
Federal Reigister confirming that the 
rule is effective on the date indicated. 

Executive Order 12666 

This rule is considered not significant 
and therefore has not been reviewed by 
the Office of Management and Budget, 

Efiect on Small Entities 

The Administrator, FSIS, has 
delermmed that this rule will not have 
a significant impact on a substantial 
number of small entities. The rule 
pennits the use of an alternate test, 
which can provide results in less than 
half the time than the original test. 
Carcasses that test negative could be 
released on the day of slaughter, which 
virill modestly benefit the meat industry. 

Executive Order 12778 

This rule has been reviewed under 
Executive Ordera2778, Civil Justice 
Reform, This mid (1) preempts all State 
and local laws and regulations thnt are 
inconsistent with this rule: [2] has no 
retroactive effect: and (3) does not 
require administrative proceedings 
before parties may tile suit in court 
challenging this rule. 

List of Subjects in 9 CFR part 310 

Meat inspection. Residue testing. 

^For the reasons discussed in the 
preamble, FSIS is amending part 310 of 
the Federal meat inspection regulations 
(9 CFR Part 310) as follows^ 

PART 310— [AMENDED] 

1, The authority citation for part 310 
continues to read as follows: 

Audioriry; 21 U.S.C, 601-695; 7 CFR 2 17 
2.55, 

2. The introductory text and footnote 
to paragraph (c) of § 310.21 are revised 
to read as follows; 



^'M 



^'J 
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